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CENTRAL ARIZONA PROJECT AND COLORADO RIVER
WATER PROJECT

MONDAY, MARCH 21, 1949

UNrrED STATES SENATE,
CoMMITTEE ON INTERIOR AND INSULAR A FFAIRS,
Washington, D. C.

The committee met, pursuant to call, at 11:15 a. m., in room 224,
Senate Office Building, Senator Joseph C. O'Mahoney (chairman)
presiding.

Present : Senators O’'Mahoney, Murray, Downey, McFarland, An-
derson, Kerr, Butler, Millikin, Cordon, Ecton, and Malone.

Also present: Senator Knowland.

The Cnamrman. The committee is assembled this morning to hear
summary statements with respect to the utilization of water and the
distribution of water in the lower Colorado Basinj problems arising
out of the fact that there has been introduced. and is now pending be-
fore this committee, S. 75, introduced by Senator McFarland, for
himself and Senator Hayden, which authorizes the construction,
operation, and maintenance of a dam and incidental works in the
main stream of the Colorado River at Bridge Canyon, together with
certain appurtenant dams and canals; and for other purposes.

The other, Senate Joint Resolution 4, was introduced by Senator
McCarran for himself, Senator Downey. Senator Knowland, and
Senator Malone. It is a joint resolution granting the consent of
Congress to joinder of the United States in suit in the United States
Supreme Court for adjudication of claims to waters of the Colorado
River system. '

The text of both these measures will be made a part of the record,
together with the respective reports which have been received by the
committee.

(S.75 and S. J. Res. 4, referred to above, are as follows:)

[S. 75, 81st Cong., 18t sess.]

A BILL Authorizing the construction, operation, and maintenance of a dam and incidental
works in the main stream of the Colorado River at Bridge Canyon, together with certain
appurtenant dams and canals, and for other purposes
Be it enacted by the Nenate and House of Representatives of the United

Statcs of America in Congress assembled, That for the purpose of controlling

floods, improving navigation, and regulating the flow of the Colorado River,

providing for storage and for the delivery of the stored waters to provide
essential supplementary supply of water to irrigated lands, for municipal and
domestic uses, and for the irrigation of public and other lands within the

United States, and for the generation, use, and sale of electrical energy as a

means of making the project herein authorized a self-supporting and financiully

solvent undertaking, and other beneficial purposes, the Secretary of the Interior,
hereinafter referred to as the Secretary, subject to the terms of the Colorade

1



2 COLORADO RIVER DAM AND WATER RIGHTS

River compact and the water delivery contract between the United States and
the State of Arizona, executed Iebruary 9, 1944, is hereby authorized to con-
struct, operate, and maintain (1) a dam and incidental works in the main stream
of the Colorado River at Bridge Canyon, which dam shall be constructed to
an elevation of not less than one thousand eight hundred and seventy-seven
feet above sea level; (2) a related system of main conduits and canals, including
a tunnel and main canal from the reservoir above the dam at Bridge Canyon to
the Salt River above Granite Reef Dam, a canal from the Salt River to the
Gila River above the town of Florence, Arizona, and thence a canal to Picacho
Reservoir, and thence a canal to the Santa Cruz River flood plain; (3) such
other canals, canal improvements, laterals, pumping plants, and drainage works
as may be required to eflectnate the purposes of this Act; (4) complete plants,
transmission lines, and incidental structures suitable for the fullest economie
development of electrical energy generated from water at the works eon-
structed hereunder for use in the operation thereof and for sale in accordance
with Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388, and acts
amendatory thereof or supplementary thereto): and (5) such appurtenant
dams and incidental works, including interconnecting lines to effectuate coordi-
nation with other Federal projects, flood-protection works, desilting dams, or
works above Bridge Canyon and a dam on the Gila River in New Mexico and
such dams on the Gila River and its tributaries in Arizona as may be necessary
in the opinion of the Secretary for the successful operation of the undertaking
herein authorized and to effect exchanges of water to insure an adequate sup-
plemental supply to lands presently or heretofore irrigated from the Gila
River including and below Cliff Valley in New Mexico and from the tributaries
of the Gila River by supplying water from the main stream of the Colorado
River to lower lands now receiving water from the Gila River or its tributaries,
thus releasing Gila River and tributary water for use and exchange on other
lands served by the Gila River and tributaries and other exchanges of water
which may be agreed upon by the users affected: Provided, however, That con-
struction of the tunnel and that portion of the canal hereinabove described
from the reservoir above the dam at Bridge Canyon to a junction with the
aqueduct hereinafter authorized shall be deferred until Congress by making
appropriation expressly therefor has determined that economic conditions justify
its construction, and in order to provide a means of diversion of water from
the Colorado River to the main canal pending the construction of said tunnel
and said portion of the canal and for use thereafter as supplemental and
stand-by works the Secretary is authorized to construct, maintain, and operate
from appropriations authorized by this Act an aqueduct from Lake Havasu to
and connecting with the main canal in the vicinity of Cunningham Wash, and
pumping plants to raise water from Lake Havasu to such elevation as may be
required to provide gravity flow of such water to the main canal.

Skc. 2. The Secretary shall have the authority to acquire, by purchase, ex-
change, condemnation, or otherwise, all lands, rights-of-way, and other property
necessary for said purposes: Provided, That, anything herein contained to the
contrary notwithstanding, the Sceretary shall not have the authority to condemn
established water rights or the water to the use of which such rights are estab-
lished, or works used or necessary for the storage and delivery of such water
to the use of which rights are established, or the right to substitute or exchange
water without the consent of the holders of rights or those entitled to the bene-
ficinl use of such waters as may be involved in the proposed exchange.

SEc. 3. The estimated cost of the construction of the said works shall be
determined by the Secretary. The Secretary shall also determine (a) the
parts of said estimated cost that can be properly allocated to flood control,
silt control, navigation, river regulation. recreation, fish and wildlife conserva-
tion, general salinity control, respectively, and any other purposes served by
the project which may hereafter be made nonreimbursable by law, the sums so
allocated, together with the expenses of operation and maintenance attributed
by him to such purposes, to be nonreimbursable, and (b) (1) the part of the
estimated cost which can properly be allocated to irrigation and probably be re-
turned to the United States in net revenues from the delivery of water for irri-
gation purposes: (2) the part of the estimated cost which ean properly be
allocated to irrigation and probably be returned to the United States by reve-
nues derived from sources other than the delivery of water for irrigation pur-
poses; (3) the part of the estimated cost which ean properly be allocated to
power and probably be returned to the United States in het power revenues;
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and (4) the part of the estimated cost which can properly be allocated to munic-
ipal water supply or other miscellaneous purposes; and probably be returned
to the United States.

Before any construction work is done or contracted for, the Secretary shall
first determine that costs allocated to power, municipal water supply, irrigation,
or other miscellaneous purposes as herein provided will probably be returned
to the United States: Provided. That the repayment period for costs so allocated
shall be such reasonable period of years, not to exceed the useful life of the
project, as may be determined by the Secretary.

Sec. 4. Electric energy developed at any of the generating plants herein
authorized shall be used first for the operation of pumping plants and other
facilities herein authorized, and for replacement purposes, and the remainder
thereof sold or exchanged to effectuate the purposes of this Act. In the produc-
tiion, sale, exchange, and distribution of electric energy generated by any of
the works herein authorized in excess of that required for the operation of
said pumping plants and other facilities, the Secretary shall he governed by
the Federal reclamation laws. The Secretary is authorized to supply water
for municipal and domestic purposes in accordance with the provisions of said
laws.

Sec. 5. Contracts for the delivery of water for irrigation purposes shall pro-
vide for the delivery of such water at an identical price per acre-foot at the
several points of delivery of water from the main canals and conduits herein
authorized, and from such other points of delivery as the Sccretary mayv designate.
Such contracts shall be made with the State of Arizona or the State of New
Mexico, or with persons, firms, public or private corporations, irrigation or other
districts, municipal or other political subdivisions thereof, in accordance with
the reclamation law. No person shall have or be entitled to have the use for
any purpose of any water delivered hereunder except by contract made as herein
stated.

Sec. 6. The works provided for by the first section of this Act shall be used:
First, for river regulation, improvement of navigation, and flood control ; second,
for irrigation and domestic uses and satisfaction of present perfected water
rights; and third, for power. The title to all works herein authorized shall
forever remain in the United States and the United States shall until otherwise
provided by law control, manage, and operate the same: Providcd, That the
Secretary may in his discretion enter into arrangements for the operation or
use of a unit or units of said works with the States of Arizona or New Mexico
nse any irrigation district, reclamation project, or other subdivision or agency
thereof.

Sec. 7. The rights of the United States in and to the waters of the Colorado
River and its tributaries for the use of which the works herein authorized are
incidental, convenient, or necessary as well as the rights of those claiming under
the United States shall be subject to and controlled by the Colorado River compact.

SEc. 8. The United States in constructing, managing, and operating the works
herein authorized, including the appropriation, delivery, and use of water for
the generation of power, irrigation, or other uses, and all users of water thus
delivered and all users and appropriators of water stored by said reservoirs
or carried by said ecanals, including all pemitees, licensees, and contractees of
the United States, or any of its agencies, shall observe and be subject to and
controlled, anything to the contrary herein notwithstanding, by the terms of
the Colorado River compact and the water delivery contract between the United
States and the State of Arizona dated February 9, 1944, and by the laws of the
State of Arizona or the State of New Mexico governing water rights wherever
the same may be applicable.

Sec. 9. Nothing herein shall be construed as modifying or affecting any of
the provisions of the treaty hetween the United States of America and the United
Mexican States signed at Washington, District of Columbia, February 3, 1944,
relating to the utilization of the waters of the Colorado River and other rivers
as amended and supplemented hy the protoeol dated November 14, 1944, and the
understanding recited in the Senate resolution of April 18, 1945, advising and
conscenting to ratification thereof.

SEc. 10. This Act shall be deemed a supplement to the reclamation law, which
said reclamation law shall govern the construction, operation, and manageraent
of the works herein authorized except as otherwise herein provided.

Seo. 11. Nothing herein shall be construed as interfering with such rights
as the State of Arizona or any other State now has either to the waters within
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its borders or to adopt such policies and enact such laws as it may deem neces-
sary with respect to the appropriation, control, and use of waters within its
borders, except as modified by the Colorado River compact or any other interstate
agreement.

SE0. 12. There are hereby authorized to be appropriated out of any moneys
in the Treasury not otherwise appropriated, such sums as may be necessary to
carry out the provisions of this Act.

[S. J. Res. 4, 81st Cong., 18t sess.]

JOINT RESOLUTION Granting the congent of Congresa to joinder of the United States in

suit in the United States Supreme Court for adjudication of claims to waters of the
Colorado River system

Whereas there are controversies of long standing, among the States of the
lower Colorado River Basin, over the rights of those States to the use of water
under certain provisions of the Colorado River compact, the Boulder Canyon
Project Act, the Boulder Canyon Project Adjustment Act, and the California
Limitation Act (Stats. Cal. 1929, ch. 16) ; and

Whereas those controversies now adversely allfect and limit the davelopment
of various projects in that basin for impounding, regulating. and using the
witers of the Colorado River and its tributaries, the construction of which the
Congress has heretofore authorized or may hereafter authorize, in the exercise
of its constitutional powers; and

Whereas the Secretary of the Interior, on behalf of the United States, has
entered into various agreements with States, public agenciés, and other parties
in the lower Colorado River Basin relating to the storage and delivery of Colorado
River water, and the rights of said parties to the delivery and use of water under
those agreements are involved in the controversies hereinbefore referred to; and

Whereas said States, after many years of negotiation, have been unable to
settle such controversies by compact ; and

Whereas the Supreme Court of the United States in Arizona versus (alifornia
(298 U. 8. 558) held in effect that there can be no final adjudication of rights to the
nse of the waters of the Colorado River system without the presence, as a party,
of the United States: Now, therefore, be it

Rcsolved by the Senate and House of Representatives of the United States of
America in Congress assembled, That consent is hereby given to the joinder of
the United States of America as a party in any suit or suits, commenced within
two years from the effective date of this resolution in the Supreime Court of the
United States by any State of the lower basin of the Colorado River, as that basin
is defined in the Colorado River compact, for the adjudication of claims of right
asserted by such State, by any other State, or by the United States, with respect
to the waters of the Colorado River system as defined in said compact available
for use in that basin. Process in any such suit may be served upon the Attorney
General.

DEPARTMENT OF THE INTERIOR,
OFFICE 0F THE NSECRETARY,
Washington 25, D. C., March 18, 1949.
Hon. Josepin C. O'MAHONEY,
Chairman, Committee on Interior and Insular Affairs.
United States Senate.

My DEAR SENATOR O'ManonNky: This Department has heen requested by the
Senate Committee on Interior and Insular Affairs to report on 8. 75, a bill
authorizing the construction, operation, aud maintenance of a dam and incidental
works in the main stream of the Colorado River at Bridge Canyon, together with
certain appurtenant dams and canals, and for other purposes.

Some time ago this Department submitted to the President and the Congre:is
its report on the central Arizona project. That report was, subject to certain
conditions precedent therein enumerated, favorable. By letter dated February
4, the Director of the Bureau of the Budget advised me that he had been in-
structed by the President “to advise you * * #* that he again recomm_ends
that measures be tuken to bring abeut prompt settlement of the water-rights
controversy.” In a subsequent letter to you, dated February 11, Mr. Pace ex-
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‘plained that this advice was not to be taken as meaning that *“the President
* * * atany time indicated that suit in the Supreme Court is the only method
of resolving the water-rights controversy which is acceptable to him"” and that
“if the Congress, as a matter of national policy, makes a determination that there
is a water supply available for the central Arizona project, the President will
consider all factors involved in any legislation to authorize the project and
will inform the Congress of his views respecting the specific provisions of this
legislation.” Mr. PPace’s letter of February 4 was published in the Congressional
Record for February 7 at page A395. A copy of his letter of February 11 is
attached.

Should the Congress, in the light of the very real need that exists in certain
areas of Arizona for supplemental water for irrigation and of the urgent need
for more power in the Southwest, determine upon the enactment of legislation
along the lines of S. 75, then your committee may wish to consider the recom-
mendations contained in paragraph 49 (8) of the report dated December 19,
1447, by the Bureau of Reclamation’s regional director, region I1II. 1 urge
your committee to consider also including, at an appropriate point in the bill,
a provision affecting the Indians and reading along the following lines:

“(a) In aid of the construction, operation, and maintenance of the works
authorized by this Act, there is hereby granted to the United States, subject
to the provisions of this section, (i) all the right, title, and interest of the
Indians in and to such tribal and allotted lands, including sites of agency and
school buildings and related structures, as may be designated from time to
time by the Secretary in order to provide for the construction, operation, or
maintenance of said works and any facilities incidental thereto, or for the re-
location or reconstruction of highways, railroads, and other properties affected by
said works: and (ii) such easements, r ghts-of-way, or oiher intcrests in and
to tribal and allotted Indian lands as may be desxignated from time to time
by the Necretary in order to provide for the construction, operation, maintenance,
relocation, or reconstruction of said works, facilities, and properties.

*(b) As lands or interests in lands are designated from time to time under
this section, the Secretary shall determine the just and equitable compensation
to be made therefor. Such compensation may be in money, property, or other
assets, including rights to electric energy developed at any of the generating
plants herein authorized. In fixing such rights to electric energy, including
the rates and other incidents thereof, the Secretary shall not be bound by see-
tion 4 of this Act. The amounts of money determined as compensation here-
under for tribal lands shall be transferred in the Treasury of the United States
from funds made available for the purposes of this Act to the credit of the
appropriate tribe pursuant to the provisions of the Act of May 17, 1926 (44 Stat.
50). The amounts due individual allottees or their heirs or devisees shall
be paid from funds made available for the purposes of this Act to the superintend-
ent of the appropriate Indian agency, or such other officer as shall be designated
by the Secretary, for credit on the books of such agency to the accounts of the
individuals concerned.

“(¢) Funds deposited to the credit of allottees, their heirs or devisees, may
be used, in the discretion of the Secretary, for the acquisition of other lands and
improvements, or the relocation of existing improvements or the construction of
new improvements on the lands so acquired for the individuals whose lands and
improvements are acquired under the provisions of this section. Lands so
acquired shall be held in the same status as those from which the funds were
derived, and shall be nontaxable until otherwise provided by Congress.

“(d) Whenever any Indian cemetery lands are required for the purposes of
this Act, the Secretary is authorized, in his discretion, in lieu of requiring
payment therefor, to establish cemeteries on other lands that he may select and
acquire for the purpose, and to remove bodies, markers and appurtenunces to the
new sites. All costs incurred in connection with any such relocation shall be
paid from moneys appropriated for the purposes of this Act. All right, title.
and interest of the Indians in the lands within any cemetery so relocated shall
terminate and the grant of title under this section take effect as of the date
the Secretary authorizes the relocation. Sites of the relocated cemeteries shall
be held in trust by the United States for the appropriate tribe, or family, as the
case may be, and shall be nontaxable.

“(e) The Seeretary is hereby authorized to perform any and all acts and to
prescribe such regulations as he may deem appropriate to carry out the provisions
of this section.
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“(f) Nothing in this Act shall be construed as, or have the effect of, sub-
Jecting Indian water rights to the laws of any State.”

The Bureau of the Budget has advised that there is no objection to the presen-
tation of this report to your committee. A copy of Director Pace’s letter of
March 17 transmitting this advice is enclosed for your information.

Sincerely yours,
OscAr L. CHAPMAN,
Acting Secretary of the Interior.

ExXECUTIVE OFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET,
February 11, 1949.
Hon. sosePH C. O’MAHONEY,
Chairman, Committee on Interior and Insular Affairs,
United States Senate, Washington 25, D. C.

My DEAR SENATOR O'MAHONEY: Members of the Congress have riised a ques-
tion as to the interpretation to be placed upon the last clause of the last sentence
of my letter of February 4, 1949, addressed to the Secretary of the Interior
advising him of the relationship to the program of the President of the central
Arizona project. The clause referred to reads as follows: “* * * and that
he [the President] again recommends that measures be taken to bhring about
prompt settlement of the water-rights controversy.”

During the last Congress in connection with consideration of Senate Joint
Resolution 145 and House Joint Resolution 227, this Office advised the Attorney
General that it would be in accord with the program of the President to resolve
the water-rights controversy by waiving immunity of the United States to suit
and by granting permission to the States to bring such actions as they might
desire, if the Congress felt it to be necessary to take such action. This advice
was transmitted 10 the Congress by the Attorney General. Similar advice was
also transmitted by the Secretary of the Interior, together with specific sug-
gestions as to a form of a resolution which the Congress might consider.

In order that there may be no misunderstanding of the President’s position,
I shall be grateful if you will advise the members of your committee that the
President has not at any time indicated that suit in the Supreme Court is the
only method of resolving the water-rights controversy which is acceptable to
him. On the contrary, the letters addressed to the Congress last year, as indi-
cated above, stated specifically that enactment of the resolution authorizing suit
would be acceptable to the President “* * * if the Congress feels that it is
necessary to take such action in order to compose dxﬂ‘erences among the States
with reference to the waters of the Colorado River * *

The project report and materials relating to the positions of the several States
affected are now before your committee for consideration. If the Congress, as a
matter of national policy, makes a determination that there is a water supply
available for the central Arizona project, the President will consider all factors
involved in any legislation to authorize the project and will inform the Congress
of his views respecting the specific provisions of this legislation.

Sincerely yours,
FRANK PACE, Jr., Dircetor.

ExECUTIVE OFFICE OF THE PRESIDENT,
BUREAU oF THE BUDGET,
Washington, D. C., March 17, 1949.
The honorable the SECRETARY OF THE INTERIOR.

My DEAR MR. SECRETARY: On February 19, 1949, you transmitted to me the
report which the Department of the Interior proposes to make to the chairman of
the Senate Committee on Interior and Insular Affairs on 8. 75, a bill “Authoriz-
ing the comnstruction, operation, and maintenance of a dam and incidental works
in the main stream of the Colorado River at Bridge Can) on, together with certain
appurtenant dams and canals, and for other purposes.”

The President has authorized me to inform you that there is no objection to
the presentation of this report to Senator O’Mahoney. It will be appreciated
if you will attach a copy of this letter when you forward your report to the
committee.

Sincerely yours,
FRANK Pack, Jr, Director.
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DEPARTMENT OF JUSTICE,
OFFICE OF THE ASSISTANT TO THE ATTORNEY GENERAL,
Washington, March 17, 1949.
Hon. JosepH C. O’MAHONEY,
Chairman, Interior and Insular Affairs Commilttee,
United States Senate, Washington, D. O.

My DeAR SENATOR: This is in response to your request for the views of the
Department of Justice concerning Senate Joint Resolution 4 which would grant
the consent of Congress to joinder of the United States in a suit or suits in
the United States Supreme Court for adjudication of claims to waters of the
Colorado River system.

The proposed measure would give the consent of the United States to joinder
as party in any suit or suits commenced in the Supreme Court of the United
States by any State of the lower basin of the Colorado River, as that basin is
defined In the Colorado River Compact, namely, California, Arizona, Nevada,
Utah, or New Mexico, for adjudication of claims of right asserted by such State,
by any other State, or by the United States with respect to the waters of the
Colorado River system available for use in the lower basin as defined in the
Colorado River Compact. The resolution would also provide that such suit
or suits must be commenced within 2 years from the date of enactment.

It is fair to assume that the legislation has been proposed for the purpose
of removing the cause of dismissal in the case of Arizona v. California (298
U. 8. 558 (1935) ), and of affording at least some of the States an opportunity
to present their differences and conflicting claims to the Supreme Court for
settlement. Arizona v. California was instituted by Arizona to have adjudicated
certain rights to the unappropriated waters of the Colorado River. In that
suit five other basin States were named as parties defendant. The Supreme
Court dismissed that action on the grounds that since the United States, which
was not named as a defendant, was an indispensable party and had not consented
to be sued, the suit could not be maintained. The Court made it clear that
the type of relief desired by the States in a suit between them cannot be had
in the absence of legislation such as here proposed.

In the Eightieth Congress measures were introduced which had for their
purpose the institution of a suit in the Supreme Court for the adjudication
of the rights of the States of the lower basin of the Colorado River. These
measures would have directed the Attorney General of the United States to com-
mence the suit or action in the nature of interpleader in the Supreme Court
of the United States against the States of Arizona, California, Nevada, New
Mexico, and Utah. In the report of this Dcpartment on measures pending
in the House, the Department was unable to recommend their enactment and
suggested that, in the event Congress felt it was necessary that differences
with reference to the waters of the Colorado River in the lower basin thereof
be composed through litigation, the resolution should be amended so as to waive
the immunity of the United States to be sued and to permit the States to bring
such actions as they might desire. It was further suggested that the time limita-
tion for commencing the action be reduced to 1 year.

The first above-mentioned suggestion is incorporated in the present measure.
However, as presently proposed, it would contemplate an adjudication of the
rights in tte lower basin only. Representatives of the Department of the In-
terior and this Department have recently conferred with regard to this proposed
legislation and a proposed draft of substitute wording has been prepared which,
among other things, would permit of a complete adjudication of all rights on the
Colorado River, including the rights of the United States. In the absence of
such provision in the act, a complete adjudication of the rights of all interested
parties could not be had.

While enactment of the proposed legislation is a matter of legislative policy
concerning which this Department has no recommendation, if the Congress gives
the proposed measure favorable consideration it is suggested that after the
enacting clause the following language be substituted :

“That consent is hereby given to the joinder of the United States of America
as a party in any suit or suits commenced in the Supreme Court of the United
States within 1 year from the effective date of this joint resolution by any
State or States of the Colorado River Basin, as that basin is defined in the
Colorado River Compact, for an adjudication of claims of right asserted against
any other State or States of the Colorado River Basin or against the United
Stites with respect to the waters of the Colorado River system available under
the Colorado River Compact, the Boulder Canyon Projeet Act, the California
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Self-Limitation Act, and the Boulder Canyon Project Adjustment Act to any
State or States of the lower basin of the Celorado River, as that basin is defined
in the Colorado River Compact, and of any claims of right affecting such avail-
ability which are asserted by the defendant States or by the United States. Any
State of the Colorado River basin may intervene in said suit or suits or may be
impleaded by any defendant State or by the United States.”

The Director of the Bureau of the Budget has advised that there is no objec-
tion to the submission of this report. As requested by him in his letter of this
date, I enclose a copy of that letter together with a copy of my report to the
House Judiciary Committee on the counterpart resolutions being considered
by that committee.

Yours sincerely,
’ PryroN Foun,
The Assistant to the Attorney General,

EXECUTIVE OFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET.
Washington 25, D. C., March 17, 1949.
The honorable the SECRETARY OF THE INTERIOR.

My DEar MR. SECRETARY: On February 19, you transmitted to me the report
which the Department of the Interior proposes to make to the chairman of the
Senate Committee on Interior and Insular Affairs on Senate Joint Resolution 4, a
Joint resolution granting the consent of Congress to joinder of the United States
in suit in the United States Supreme Court for adjudication of claims to waters
of the Colorado River system.

The President has authorized me to advise you that while there is no ob-
jection to the presentation of your report as submitted to me, he has also
authorized me to advise the Attorney General that there is no objection to his
report on House Joint Resolution 3 and similar measures pending before the
House Committee on the Judiciary. This report of the Attorney General, which
I understand was developed in collaboration with your representatives, suggests
certain amendatory language for the consideration of the committee if the Con-
gress proceeds to take up the proposed measure.

I attach a copy of my letter to the Attorney General. You will note that I
have requested him also to send a copy of his report on House Joint Resolution
3 to Senator O'Mahoney in view of the fact that House Joint Resolution 38 is the
counterpart of Senate Joint Resolution 4

It will be appreciated if you will attach a copy of this letter when you forward
your report to the committee.

Sincerely yours,
FrRANK PACE, Jr., Director.

EXECUTIVE OFFICE OF THE PRESIDENT,
BUrEAU oF THE BUDGET,
Washington 25, D. C. March 17, 1949.

The honorable the ATTORNEY GENERAL.

MY DEAR MR, ATTORNEY (GENERAL : On March 4, you transmitted to me the report
which the Department of Justice proposes to make to the House Committee on
the Judiciary relative to House Joint Resolution 3, and other similar resolutions,
granting the consent of Congress to joinder of the United States in a snit or
suits in the United States Supreme Court for adjudication of claims to waters
of the Colorado River system,

The President has authorized me to inform you that there is no objection
to the transmittal of this report to the House Committee on the Judiciary.

In view of the fact that your report is equally pertinent with respect to Senate
Joint Resolution 4, the counterpart resolution in the Senate, upon which a hear-
ing is to be held by the Senate Committee on Interior and Insular Affairs on
Monday, March 21, it will be appreciated if you will also send a copy of your
report on the House resolution to Senator O'Mahoney. It will be appreciated if
you will send a copy of this letter to both Representative Celler and Senator
O’Mahoney when you transmit your report. A copy of my letter to the Secretary
of the Interior with respect to his report on Senate Joint Resolution 4 is attached.

Sincerely yours,
FRANK PacE, Jr., Director.
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UNITED STATES DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
. Washington, March 18, 1949.
Hon. Joser C. O'MAHONEY,
Chairman, Committee on Interior and Insular Affairs,
United States Nenate.

My DEAR SENATOR O'MAHONEY : An expression of the views of this Department
on Senate Joint Resolution 4 has been requested. This resolution, which is
similar to a number of joint resolutions which are now pending in the House of
Representatives, would, if enacted, grant the consent of the United States to its
joinder *“as a party in any suit or suits, commenced within 2 years from the
effective date of this resolution in the Suprenme Court of the United States by
any State of thie lower basin of the Colorado River * * * for the adjudica-
tion of claims of right asserted by such State, by any other State, or by the United
States, with respect to the waters of the Colorado River system * * *  avail-
able for use in that basin.”

The resolutions now before your Committee are similar in purpose to, though
different in language from, a number of resolutions which were introduced in the
Eightieth Congress. A report of this Department upon those resolutions was
presented to your committee in a letter dated May 13, 1948. In that letter it
was pointed out that the United States is an indispensable party to any litigation
that may be brought to decide the dispute which now exists among the States of
the lower basin of the Colorado River and that that dispute appears to have the
elements of a justiciable controversy. There is, therefore, no need for me to
elaborate on these matters here. Our hope that the dispute will be settled—by
amicable means if possible, by the Congress if an amicable settlement is im-
possible and if it be the judgment of the Congress that the dispute can be ef-
fectively disposed of by it, and by litigation only as a last resort—was also made
clear in that report. The importance that the Supreme Court attaches to settle-
ment of disputes of this character by negotiation rather than litigation is evident
from its opinion in Colorado v. Kansas (320 U. S. 383, 392 (1943) ) :

*The reason for judicial caution in adjudicating the relative rights of States
in such cases is that, while we have jurisdiction of such disputes, they involve
the interests of quasi-sovereigns, present complicated and delicate questions, and,
due to the possibility of future change of conditions, necessitate expert admin-
istration rather than judicial imposition of a hard and fast rule. Such con-
troversies may appropriately be composed by negotiation and agreement, pursuant
to the compact clause of the Federal Constitution. We say of this case, as the
court has said of interstate differences of like nature, that such mutual accom-
modation and agreement should, if possible, be the medium of settlewment, instead
of invocation of our adjudicatory power.”

Both the executive and legislative branches of our Government might well
consider to what extent they can contribute toward lending new impetus to
negotiations among the States. In a letter addressed to you on February 11,
Budget Director Pace has made it clear that “the President has not at any
time indicated that suit in the Supreme Court is the only method of resolving
the water-rights controversy which is acceptable to him.”

This Department is convinced that the proposal that the lower-basin con-
troversy be settled by litigation is but part of a larger picture. Of immediate im-
portance is the question whether the institution of such litigation would hinder
or expedite the development of the resources of the Colorado River Basin. Al-
though it is not certain that lower-basin litigation would inevitably have the
effect of delaying progress in the authorization and construction of badly needed
works in the upper basin, we are so convinced that it might well have that
effect that I cannot say, to repeat a comment made by this Department on the
Eightieth Congress resolutions, that there would be no objection to the enactment
of legislation along the lines of these resolutions that are now before your com-
mittee unless we were fully assured that progress in the development of the basin
and in the use of its waters would not be halted or seriously impeded by the
litigation. More specific recommendations as to the means by which this assur-
ance could best be evidenced are contained in the report of May 13, 1948, to
which 1 have already referred. I may add that, in view of the fact that a
compact apportioning the use of the waters of the upper basin has now been
negotiated and ratified by all of the States of that basin, there is less reason now
than it may have been thought there was last year for hesitating to give this
assurance with respect to, at least, works in the upper-basin States,

The Congress will, no doubt, wish to consider the relation which exists between
the proposed legislation upon which this report is written and the proposals for

90762—40——2
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authorization of the central Arizona project, which are now pending before the
Congress. The central Arizona project, nearly the last great new work that can
be undertaken in the lower basin, is a very important element in the over-all pic-
ture of Colorado River development. This Department’s views with respect to
that project have been mide available. In his comments on this Department’s
report of February 5, 1948, on the central Arizona project, the Governor of Cali-
fornia, in a letter to this office, dated December 29, 1948, wrote :

“Until there is a final settlement of the water rights by some method, the
aggregate of Arizona and California claims to Colorado River water will exceed
the amount of water available to the lower-basin States under the Colorado
River compact and relevant statutes and decisions. It is only because a deter-
mination of the respective rights of the lower-basin States to the wuters of the
Colorado River system has not been made, that California submits any criticism
of your proposed report. Whenever it is finally determined what water belongs
legally to Arizona, it should be permitted to use that water in any manner or
by any method considered best by Arizona, so long as that use does not conflict
with the right of California to the use of its water from the Colorado River
system. However, as long as the present unsettled situation exists., it is my
opinion that each State in the lower basin must of necessity interest itself in
the others’ projects which would overlap its claims.”

This being the bone of contention between Arizona and California, it would
seem that the States concerned should not he encouraged, and the United States
should be very hesitant, to incur the heavy expense necessarily attendant upon
litigation of this magnitude, at least unless it is reasonably clear that upon its
outcome, and upon its outcome alone, depends the construction of the project
which gives it meaning.

The Bureau of the Budget has advised that there is no objection to the presenta-
tion of this report to your committee. A copy of Director Pace’s letter of March
17, transmitting this advice, is enclosed for your information.

Sincerely yours,
0Oscar L. CHAPMAN,
Acting Seerctary of the Interior,

EXECUTIVE OFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET,
Washington 25, D. C., March 17, 1949.
The honorable the SECRETARY OF THE I NTERIOR.

My DrArR MR. SECRETARY: On February 19, you transmitted to me the report
which the Department of the Interior proposes to make to the chairman of
the Senate Cominittee on Interior and Insular Affairs on Senate Joint Resolu-
tion 4, a joint resolution “Granting the consent of Congress to joinder of the
United States in suit in the United States Supreme Court for adjudication of
claims to waters of the Colorado River System.”

The President has authorized me to advise you that while there is no objec-
tion to the presentation of your report as submitted to me, he has also authorized
nie to advise the Attorney General that there is no objection to his report on
House Joint Resolution 3 and similar measures pending before the House Com-
mittee on the Judiciary. This report of the Attorney General, which I under-
stand was developed in collaboration with your representatives, suggests
certain amendatory language for the consideration of the Committee if the
Congress proceeds to take up the proposed measure,

I attach a copy of my letter to the Attorney General. You will note that
I have requested him also to send a copy of his report on House Joint Resolu-
tion 3 to Senator O'Mahoney in view of the fact that House Joint Resolution
3 is the counterpart of Senate Joint Resolution 4.

It will be appreciated if you will attach a copy of this letter when you forward
your report to the committee.

Sincerely yours,
FRANK PACE, Jr., Director.

EXECUTIVE OFFICE. OF THE PRESIDENT,
BUREAU oF THE BUDGET,
Washington 25, D. C., March 17, 1949.
The honorable the ATTORNEY GENERAL.
My Dear MR. ATTORNEY GENERAL: On March 4, you transmitted to me the
report which the Department of Justice proposes to make to the House Com-

o
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mittee on the Judiciary relative to House Joint Resolution 3, and other similar
resolutions, granting the consent of Congress to joinder of the United States
in a suit or suits in the United States Supreme Court for adjudication of
claims to waters of the Colorado River system.

The President has authorized me to inform you that there is no objection
to the transmittal of this report to the House Committee on the Judiciary.

In view of the fact that your report is equally pertinent with respect to
Senate Joint Resolution 4, the conuterpart resolution in the Senate, upon
which a hearing is to be held by the Senate Committee on Interior and Insular
Affairs on Monday, March 21, it will be appreciated if you will also send a copy
of your report on the House Resolution to Senator O’Mahoney. It will be appre-
ciated if you will send a copy of this letter to both Representative Celler and
Senator O'Mahoney when you transmit your report. A copy of my letter to the
Secretary of the Interior with respect to his report on Senate Joint Resolution 4
is attached.

Sincerely yours,
FRANK PACE, Jr., Director.

The CramryMaN. The Chair thinks it may be appropriate to remark
that inasmuch as this controversy involves the shortage of water to
serve the interests of all prospective water users, attention should be
called to S. 1300 which was introduced in the Senate at the last session
by the chairman, to make fresh water out of sea water. This is a bill
intended to authorize the Secretary of the Interior to undertake scien-
tific research and construction of a demonstration plant to determine
whether or not salt water can be so treated as to make it do the work
of fresh water. If that enterprise should be a success, perhaps many
of the controversies which are likely to come before this committee
might be settled in advance.

Senator Downey. I might suggest to the chairman we might put
these controversies over, then, until we get the report as to whether
fresh water can be made out of salt water.

The Cramrman. Well, the research will have to take place first,
otherwise the controversies would not be settled.

Senator MavLoNe. Mr. Chairman, I ask permission to make my state-
ment for the State of Nevada at the end of the hearing—since we do
not have all of the data assembled at this time.

The first presentation will be made by the Senator from Arizona,

Mr. McFarland.

STATEMENT OF HON. ERNEST W. McFARLAND, UNITED STATES
SENATOR, STATE OF ARIZONA

Senator McFarranp. Mr. Chairman, in conformity with the re-
quest of the chairman and the committee, as I have understood it, I
will attempt to summarize the evidence which has already been pre-
sented supporting S. 75, and the report which has been made by the
Secretary of the Interior on the Central Arizona project.

Last year a hearing was held and evidence was presented on Senate
Joint Resolution 145. As far as that evidence is applicable to Senate
Joint Resolution 4, it may be considered at the present hearing. Mr.
Howell of Utah was in charge of those hearings for the Colorado
River Basin States Committee.

I will leave the summarizing of the evidence, then, on Senate Joint
Resolution 4 for the Basin States Committee, after the presentation of
the evidence in behalf of Senate Joint Resolution 4.
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I think Mr. Howell, on account of the illness of his wife, is going
to have to return to Utah and would like to make just a brief state-
ment at this time, if it is agreeable with the chairman.

The CuamrmaN. Without objection, it may be made.

STATEMENT OF J. D. HOWELL, OGDEN, UTAH

Mr. Howerr. Mr. Chairman and members of the committee, my
name is J. D. Howell, and T reside at Ogden, Utah. When this resolu-
tion which is now before the committee was presented to the Basin
States Committee, the following resolution was adopted, which I
desire to read into the record.

Senator KErr. What is the date of the resolution ?

Mr. Howern. It is February 17, 1949:

Be it resolved by the Colorado River Basin States Committee, representing
the States of Wyoming, Utah, New Mexico, Colorado, and Arizona, and open to
the States of Nevada and California, in meeting assembled in Salt Lake City,
Utah, thiz 17th day of February, 1949, That said committee is opposed to the
proposed Senate Joint Resolution 4 by Senator McCarran in the present ses-
sion of Congress, and companion resolutions introduced in the House of Rep-
resentatives, because in the opinion of the committee, the resolution if adopted
as proposed would have a tendency to delay the development of projects on the
Colorado River.

Resolved further, That a committee consisting of one member from each
State be appointed to confer with the Senators and Congressmen from the mem-
ber basin States for the purpose of determining the hest means of presenting the
views of this committee to Congress and protecting the interests of the ember
basin States in the Colorado River.

That resolution was unanimously adopted by the committee and the
subcommittee that was apointed to present the matter to this com-
mittee, which consists of Judge Clifford H. Stone of Colorado, Mr.
Charles A. Carson of Arizona, Judge I'red E. Wilson of New Mexico,
Mr. L. C. Bishop of Wyoming, and myself, who was subsequently ap-
pointed as chairman.

The committee, following the mandate of this resolution, has arrived
at the conclusion that although this resolution contemplates a different
type of litigation for the adjudication of the differences between the
lower States of the Colorado River than that which was contemplated
by Senate Joint Resolution 145, which has been referred to here this
morning, nevertheless the principal arguments which the committee
made against that resolution are applicable to this resolution now be-
fore the committee.

At that hearing, the views of the upper basin States were presented
fully, both by written briefs, and by oral testimony. The committee
therefore has determined that those arguments which are applicable
to this resolution, as well as to the former resolution, can be presented
in this way : Namely, by a summary of the arguments which were made
at that time in opposition to Senate Joint Resolution 143.

Accordingly, the committee has asked Mr. J. H. Mouer to make such
a summary, and with the permission of the committee at the appro-
priate time that summary will be presented to the committee and upon
that the upper basin States, as represented by the Basin States Com-
nittee. and by the subcommittee of that committee, will be presented,
if that be agreeable to the committee.

The Cuanran. Without objection, that will be done.

e ee e pw— L
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Senator Maroxe. Mr. Chairman.

Mr. Howell, you represent Utah ¢

Mr. HoweLr. I do.

Senator Mavoxe. Appointed by the Governor. I presume?

Mr. HoweLL. Appointed by the Governor, and also as assistant to
the attorney general of the State.

Senator MALONE. Is the State of Nevada represented in your
meeting?

Mr. HoweLn. The State of Nevada was not represented in the
meeting of the Basin States Committee, as I have indicated, nor was
the State of California. While they were members of this committee
originally, they withdrew from the committee prior to this time, and
were not present when this resolution was adopted.

Senator MaLoNE. That is all.

The CualRMAN. Very well, Senator McFarland.

STATEMENT OF SENATOR McFARLAND—Resumed

Senator McFarLann. Mr. Chairman. I wish now to summarize
first the provisions and the purposes of S. T5——

Senator DownEey. Mr. Chairman, if I may interrupt. Does the
Senator wish not to be interrupted for questions during the reading
of his manuscript, or shall we wait until he is through ?

Senator McFarvanp. Mr. Chairman, I would prefer to wait until
we are through in order that we could have an orderly presentation
of this.

Senator DowNEY. That is highly agreeable.

Senator McFarLanp. Some of the questions in my statement will
need to be answered by engineers and members of the Bureau of
Reclamation.

The Criairman. Very well.

Mr. McFarranp. I would like first to state to the committee what
the Central Arizona project is, and to give a brief summary of the
provisions of S. 75, in order that we will know what we are talking
about, both in regard to S. 75 and in regard to Senate Joint
Resolution 4.

Mr. Chairman, Arizona has placed in cultivation in Central Ari-
zona approximately 725,000 acres of land. Mostly. those lands are
in Maricopa County, in what is known as the Salt River Vallev, and
down below under the Gillespie project; and over in Pinal County
[indicating on map].

In Maricopa County we have approximately 445,000 acres in culti-
vation altogether, of which 242,000 is within the Salt River Valley
Water Users Association project.

In Maricopa County these lands are irrigated, some of them both
by pumped water and by gravity water, from the Salt River, and
there are some lands irrigated entirely by pumped water.

Over in Pinal County we have what is known as the San Carlos
roject, which comprises some 100,000 acres. Half of this land be-
ongs to the Indians, and half belongs to white owners. Those lands

are irrigated by both gravity water and by pumped water. There are
other lands, over 100,000 acres in Pinal County, probably 140,000
altogether, which are irrigated mostly by pumped water.
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Now, up in the Safford Valley, and the Duncan Valley, we have
some 40,000 acres of land ; then this project reaches up into New Mex-
ico and provides for irrigation for some lands up there [indicating].

This is principally a rescue project. No new lands are to be brought
in, but we are to irrigate with this supplemental water the lands
which are already in cultivation, or which have been in cultivation.

The project provides for the building of a dam at Bridge Canyon
and a couple of silt control dams, one up at Bluff Dam site and one at
Coconino Dam site [indicating].

The Cuairman. For the record, you might state on what streams
those respective dams are.

Senator McFarranp. The Coconino Dam site is on the Little Colo-
rado, and the Bluff Dam site is on the San Juan River.

The CuairMaN. And the Bridge Canyon?

Senator McFarraNp. That is on the main stream of the Colorado
River. I thank you, Mr. Chairman.

Now, the Bridge Canyon Dam would provide power for the project
and power to be sold to users who are in need of power in that area.

The bill provides for the building of a tunnel from the Bridge
Canyon down to the area easterly of Lake Havasu.

But it further provides that the building of that tunnel be delayed
until Congress by making appropriation expressly therefor deter-
mines that economic conditions would justify it. Under present con-
ditions the cost of construction is so high that the Bureau of Recla-
mation does not feel there would be justification for constructing that
tunnel at this time.

So the water is to be taken from Lake Havasu, behind Parker Dam,
and lifted by four lifts to an elevation of approximately 985 feet, then
taken by gravity over to Granite Reef on the Salt River, then by
another aqueduct over to Pinal County, along to the Ashurst-Hayden
Dam, which is a diversion dam; then on down to the reservoir in the
Santa Cruz country for the irrigation of lands down around Eloy
and Picacho, and in that area [indicating].

Then by the trading of water, giving Colorado River water to
users in the lower areas in exchange for waters on the Gila, it is the
intent of the bill to provide supplemental water for the Duncan and
Safford Valleys, and for lands in New Mexico which are now, or have
been, under cultivation.

That, in brief, Mr. Chairman, covers the provisions and objects of
the bill. The arguments and reasons for the project could be divided
into three subheads:

First, the need of the water by central Arizona.

However, before proceeding on the question of need, I would also
like to call attention to one thing that I overlooked, and that is that
the lands in the Salt River Valley, in Maricopa County, and some
of the other projects, are irrigated by gravity from a series of dams.
The first one is the Roosevelt Dam, the construction of which I be-
lieve was begun in 1903. That dam has a storage capacity of approxi-
mately 1.637.000 acre-feet. Here is the Roosevelt Dam [indicating].

Senator MrLrrkiN. Mr. Chairman, may I ask the Senator to state
how many acre-feet of water are customarily used for water irriga-
tion of the crops?

Senator McIFarrnanD. T am going to come to that in just a minute,
if I may, Senator.

T

.
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Senator MiLLIKIN. Go ahead.

Senator McFarLanp. Below that dam there are three other dams
on the Salt River which, as you will note here, are the Horse Mesa Dam,
the Mormon Flat Dam, and the Stewart Mountain Dam; and also
two dams on the Verde River.

The total storage capacity of all those dams is approximately
2,000,000 acre-feet.

The San Carlos project is irrigated, so far as gravity water is con-
cerned, from the storage of water behind the Coolidge Dam, which
has a storage capacity of 1,200,000 acre-feet.

Now, Mr. Chairman, it will be noted that the storage capacity on
the Gila and Salt Rivers is sufficient to meet the needs of our State, but
the water itself simply isn’t there.

Senator Millikin asked me the question as to how much water was
needed. In the early days of the Bureau of Reclamation when this
project was first started, Senator, it was estimated that 3 acre-feet
was suflicient. At that time the crops were principally grain and
alfalfa. It takesa relatively small quantity of water for grains. It—
that is, 3 acre-feet of water per acre—was suflicient to meet the needs
back in those early days.

But with the development of irrigation in the West, it was found
advisable to produce crops during seasons when they are not grown
in other parts of the United States, for two reasons: One, it is more
profitable; and second, they are needed by the other localities. And
then multiple cropping developed. Until now it is estimated by the
Bureau of Reclamation and by everyone, practically, who is experi-
enced in irrigation, that the duty of water should be 4 acre-feet at the
headgate.

Now, this was one of the causes for the shortage of water in Ari-
zona. I would not say it was a mistake, because that was the duty of
water that was actually used there in the earlier days. I can remember
the time, for instance, when it was thought that 2 acre-feet was suffi-
c}ilent water to produce a cotton crop. Now they use much more than
that.

Changes have been made in irrigation and in farming in our State.
As I state, that is one of the causes for the shortage of the water.

Secondly, we began to pump water in Arizona originally because
the lands were becoming waterlogged. Then it was found that because
of the increased efficiency gained through the development of machin-
ery for pumping, and with cheaper power, pumping became very
profitable. So, we have overpumped our underground water supply.

Our present water supply consists of 1,676,600 acre-feet of gravity
water which is obtained by use and reuse. We haven’t that much
gravity water, but we use it and divert it at every opportunity we can
when 1t returns to the river.

We start up here at Granite Reef; we go on down here and divert
all we can at Granite Reef; then there is a return flow and we divert
all of it again down at Buckeye for that project, both from the Gila
and the Salt. Then when we get down to Arlington, why, we again
divert all of it. Then down in the Gillespie project they pick up
the remaining water which returns to the river.

It is by that use and reuse that we have been able to keep in cul-
tivation such a large area of land, together with the fact that we
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use pumped water. Tt is estimated we are pumping about 1,116.300
acre-feet of water from our underground water supply.

The Reclamation Service estimates that 468.000 acre-feet of this
pumped water is overpumped. In other words, we are lowering the
underground water level from year to year until it will soon be
exhausted or soon be so low that it will no longer be profitable to pump.

Mr. Chairman, I want my transcript printed in full in these hear-
ings, but I am summarizing the summary, if you may call it that.

The Ciairaran. Without cbjection, it is so ordered.

Senator McFarraxp. The Bureau of Reclamation estimnates that
we need to divert from the Colorado River 1.200.000 acre-feet to
supplement our present water supply which will, according to their
figures, deplete the main flow of the Colorado River by 1,077,000
acre-feet.

The tables showing the need of the water are found on pages 14 and
15 of my summary, which you have before veu. I will not read them,
but you. of course, will have the figures for reference.

The Burean of Reclamation estimates that between the years 1940
to 1944, there were out of cultivation on account of lack of water
105,790 acres of land. which had been previously irrigated. Since
thiat date it has been even worse.

I would call your attention to the testimony of K. K. Henness. of
Pinal County, he being county agricultural agent. given in the spring
of 1947, where he pointed out there had been apportioned only eighty-
five one-hundredths of an acre-foot of water for that project. With
a duty of water of 4 acre-feet, it meant this: That the farmers in that
project were compelled to let three-fourths of their land lie idle, or
madequately to irrigate all of it, which means the same thing.

Mr. Corbell, for the Salt River Valley project, pointed out that
at that time (that is, 1947) there were only 2 acre-feet of water
available, which meant that the Salt River Valley Water Users Asso-
ciation was compelled to let half of their lands lie out, or inadequately
irrigate it, which amounts to practically the same thing.

He also pointed out that during the last 25 years there were only 2
years when they had an adequate water supply.

I feel, Mr. Chairman, that this sufticiently describes the need of
this project for the State of Arizona.

The Bureau of Reclamation reports show that if this project is

not built there will have to be about 230,000 acres of land go idle or -

be put out of cultivation, land which has been previously under
cultivation. Part of that land is already out.

That is what this project will mean to the State. The population
of the State of Arizona in the agricultural areas is approximately
504.000. Taking it on a comparative percentage basis between the
land that will be removed from cultivation permanently, and the
lands that will stay in cultivation, it will mean that about 150.000
people will have to find homes elsewhere; that the banks will fail;
that business houses will fail; and the economic conditions of the
State will break down.

That is the reason. in brief, why we are urging an early authori-
zation of this project. If there are long delays, then it will be too late.

The second feature we must consider is the feasibility of the project.
Turning to page 17 of my summary you will find the cost of the project
is estimated to be $738,408,000.
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b On.gage 18 you will find the allocations by which those costs will
e paid.

e report definitely shows that the central Arizona project has
engineering feasibility in that there are no physical obstructions that
would be encountered during its construction that could not be over-
come.

The project is also financially feasible under the provisions of S. 75
in that it could reasonably be expected to repay the reimbursable
portions of its construction costs well within the useful life of the
project. It has been found that $4.75 per acre-foot, which local
interests have indicated they are willing and able to pay, would more
than

Senator MiLLIKIN. Would you mind stating that again, Senator?

Senator McFarLanD. It has been found that $4.75 per acre-foot is
the amount we estimate we could reasonably pay for this water, and
that we would be willing to pay, if that were to be found the amount
that we should pay. '

It has also been found that a charge of 15 cents per thousand gal-
lons for municipal water would fully repay all costs allocated to &at
purpose and would be equally advantageous to the municipal water
users.

I forgot to point out that this project would also benefit the city of
Tucson by a dpam on the San Pedro, as well as benefit the water users
on the San Pedro by making exchanges of water possible. This would
have to be done by agreement with the lower users now having rights
to the use of the water.

The project represents a sound investment for the Nation in that
the tangible benefits of the project would exceed the total cost to the
Nation in the ratio of 1.63 to 1.

In addition, there would be innumerable intangible benefits accru-
ing to the State of Arizona and to the Nation as a whole as a result
of the central Arizona project.

Now, Mr. Chairman, I would like to turn to the availability of
water for the project, which was a contention made here this morning
1n executive session.

The CuamrMaN. May I ask you, Senator, with respect to this table
on page 18, which column indicates the allocation of the reimbursable
items under the present bill ¢

Senator McFarLanp. I might point out that S. 75 is practically the
same as S. 1175, and it woultf be under that column.

When speaking, Mr. Chairman, of the availability of water, one
must remember that there is the separate item of the physical quanti-
ties which may be available, and the distinct but related item of legal
entitlement to the use of water.

I say with positive assurance that there is adequate water in the
Colorado River fully to supply the central Arizona project, and that
Arizona is clearly entitled as a matter of right and justice to the ex-
clusive use of that water. Moreover, such use will not interfere with
or burden any other right of use existing in law.

The long term (1897-1943) average annual flow of the Colorada
River under virgin conditions at Lee Ferry was 16,270,000 acre-feev ;
at the international boundary it was 17,720,000 acre-feet. The aver.
age annual flow under virgin conditions for the years 1931 to 1940.
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a period of low flow, at Lee Ferry was 12,214,000 acre-feet; at the
international boundary it was 13,001,000 acre-feet (statements of V.
E. Larson, pp. 46, 47 of hearings, and E. B. Debler, pp. 301-303 of
the hearings.)

Mr. Debler pointed out that in low run-off period, and allowing for
evaporation and other losses, the over-all or total availability for
depletion to all users of the Colorado River water may be a bit less
than the maximum quantities apportioned in the Colorado River com-
pact and by the water treaty with Mexico. Even so, there would be
available for diversion to Arizona for its central Arizona project
1,200,000 acre-feet, which is the amount required. (See Mr. Larson, p.
54; Mr. Debler, p. 303.) Mr. R. J. Tipton took occasion to note his
concurrence with Mr. Debler (pp. 535-539). Mr. Debler estimated
that the net annual depletion of the Colorado River water by the
central Arizona project will be 1,067,000 acre-feet (p. 303).

I have condensed my statement concerning the physical avail-
ability of water to the foregoing ultimate factual assertions, but
the other and more extensive evidence will supply both detail and
corroboration. That evidence is to be found, Mr. Chairman, in the
testimony references I have given at the bottom of this summary.

ow we come to the question of the availability of water, or
Arizona’s right to water, as a matter of law.

This phase of the case may be much more readily presented and
grasped by a review of matters leading to our present situation.

In the year 1922 the States of the geographical area described in
the testimony as the Colorado River Basin were striving among them-
selves to arrive at an agreement leading to the beneficial use of the
waters of the Colorado River for irrigation and the generation of
electric power. The delegates from those States proposed the now
renowned Colorado River Compact. A controversy arose over the
inclusion of the waters of the Gila River within the Colorado River
system, and hence with those to be apportioned by the compact, a
move unalterably resisted by the Arizona delegation because the
waters of the Gila had long been put to beneficial use by the citizens
of that State, and because the waters of the Gila enter the Colorado
at a point so southerly as to prevent the enjoyment thereof by any
of the basin States other than Arizona. In fine, the Gila was no
part of the Colorado waters which were the proper subject of appor-
tionment. The Arizona delegates were agreeable, however, to the
provisions of article III (a) of the compact, which proposed the annual
apportionment to the upper basin, and a like apportionment to the
lower basin, of 7.500,000 acre-feet of water from the Colorado River if
the waters of the Gila were reserved for Arizona. As a consequence,
and in order to compensate Arizona for the inclusion of the Gila
waters in the Colorado River system, the delegates agreed upon
acticle III (b) of the compact, which reads as follows:

(b) In addition to the apportionment in paragraph (a), the lower basin is
hereby given the right to increase its beneficial consumptive use of such waters by
1,000,000 acre-feet per annum.

This quantity of 1.000,000 acre-fect per annum corresponds to the
then estimated annual flow of the Gila River at its mouth where it
empties into the Colorado.
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The history of the meaning and purpose of article ITT (b) of the
compact is related in the testimony of Mr. Ralph Meeker, who was,
during the negotiation of the Colorado River compact at Santa Fe, the
engineer adviser for the State of Colorado. He was present at the
compact sessions and of his own personal knowledge is familiar with
the Eu(-kground of the compact. His testimony is found from page
473 to page 481 of the recordl of the hearing on S. 1175. I call particu-
lar attention to pages 475 through 476 thereof, where Mr. Meeker
makes it plain that it was understood by all the negotiators that 1,000,-
000 additional acre-feet were apportioned to the lower basin to be used
in Arizona, because the Gila River was included in the compact. He
also quoted (p. 475) from the report of Frank (. Emerson, com-
missioner for the State of Wyoming for the Colorado River compact,
and from a citation from the Colorado River Compact, by Reuel Leslie
Olson, showing that this was understood by L. Ward Bannister, spe-
cial representative for Colorado at the negotiations.

Likewise in support of the identical history and meaning of this
article III (b), I refer to the testimony of Mr. Charles A. Carson,
now chief counsel for the Interstate Stream Commission of Arizona,
wherein he incorporates testimony of Hon. Thomas E. Campbell,
former Governor of Arizona( p. 225 et seq. of said hearings), of Mr.
W. S. Norviel, Arizona’s commissioner at the compact sessions (p. 227
et seq. of said hearings), and of Mr. C. C. Lewis. another of Arizona's
representatives at such sessions ( ]p 229 et seq. of said hearings). The
testimony of the three individuals last named is based upon personal
participation and direct knowledge of these matters.

Hon. Herbert Hoover, then Secretary of Commerce, who repre-
sented the Federal Government and presided at the compact sessions,
most certainly knew and recognized that Arizona had succeeded in
gaining the apportionment made in article ITI (b) to compensate for
the inclusion o¥ the Gila within the Colorado River system (note Mr.
Carson’s testimony, pp. 222-224 of said hearings).

Mr. E. B. Debler, who has had intimate personal connection with
the problems of the Colorado River continuously since a date prior
to the compact, who from 1921 to 1943 was in charge of most of the
project planning for the Bureau of Reclamation, and who from 1944 to
April of 1947 was regional director of the Bureau’s region 7, is en-
tirely clear that an additional million acre-feet was apportioned by
article IIT (b). (See, for example, his statement at pp. 292-294 of
said hearings.)

When the Arizona delegate signed the compact in November of
1922, he did so with a clear understanding and agreement that the
States of Nevada, California, and Arizona would enter a tri-State
agreement which among other things would apportion to Arizona the
exclusive beneficial use of all water of the Gila River, the equivalent
of the 1,000,000 acre-feet of water apportioned in article IIT (b)
of the compact (see pp. 222, 225-226, 228-229). Thereafter, Cali-
fornia would not agree to a just division of the water of the Colorado
River which had been apportioned to the lower basin; so, the people
of Arizona would not ratify the compact at that time.

The Colorado’s uncontrolled flow proved increasingly harmful as
well as wasteful of potential benefit. California's anxiety to avoid
floods along the neighboring California lowlands and to procure
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water and electric energy for her coastal communities made her es-
pecially anxious to harness and utilize the Colorado. Further inter-
state negotiations having proved unavailing, congressional action for
the construction of Boulder Dam was inaugurated. This led to the
passage of the Boulder Canyon Project Act—45 Statutes 1057, Publie
Law 642, Seventieth Congress—on December 21, 1928,

As to the course of that bill in the Senate, I have set out in my
written statement the quotation in detail of testimony given by Sen-
ator Hayden, who was in the Senate at that time, and who very care-
fully points out that the Boulder Canyon Project Act was the result
of a compromise after one filibuster and the threat of another filibuster.
It was only when this compromise was made that Arizona agreed that
the Boulder Canyon Project Act could be passed.

I would like to call attention to the fact that the act by its own
terms, section 4 (a), was to become effective upon either of two con-
ditions. The first of these was ratification of the Colorado River
compact within 6 months by all seven of the States affected. The
second was ratification of the compact by six of the interested States,
including California, and the irrevocable and unconditional enactment
by the legislature of the latter State of a statute which—and I now
quote the exact language of said section 4 (a) :
shall agree irrevocably and unconditionally with the United States and for
the benefit of the States of Arizona, Colorado, Nevada, New Mexico, Utah, and
Wyoming, as an express covenant and in consideration of the passage of this Act
that the aggregate annual consumptive use (diversions less returns to the river)
of water of and from the Colorado River for use in the State of California, in-
cluding all uses under contracts made under the provisions of this Act and all
water necessary for the supply of any rights which may now exist, shall not
exceed four million four hundred thousand acre-feet of the waters apportioned
to the lower basin Ntates by paragraph (a) of article 111 of the Colorado River
compact, plus not more than one-half of any excess or surplus waters unap-
portioned by suid compact, such uses always to be subject to the terms of said
contract.

California promptly enacted a statute—(Act 1492, California
Statutes 1929, page 38—sometimes spoken of as the Self-Limitation
Act, the pertinent. part of which is verbatim with the language just
quoted from the Boulder Canyon Project Act. In view of the ex-
tremely liberal quantity of water specified as a maximum, and in view
of her need for flood control, water, and electrical energy, California’s
willingness to adopt her Self-Limitation Act is quite understandable.

Section 4 (a) of the Boulder Canyon Project Act also unequivocally
voiced the permanent intention of the Congress to define and limit
California’s maximum rights, and California irrevocably and uncon-
ditionally agreed to that limitation.

Having limited California to 4,400,000 acre-feet per annum of the
7.500,000 acre-feet apportioned by article IIT (a) of the Colorado
River compact. as I have already shown. and having further limited
California to half of any excess or surplus waters unapportioned by
that compact, Congress further provided that—

The States of Arizona, California, and Nevada are authorized to enter into
an agreement which shall provide (1) that of the seven million, five hundred
thousand acre-feet annually apportioned to the lower basin by paragraph (a) of
article II1 of the Colorado River compact, there shall be apportioned to the
State of Nevada three hundred thousand acre-feet and to the State of Arizona
two million, eight hundred thousand acre-feet for exclusive beneficial consump-
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tive use in perpetuity, and (2) that the State of Arizona may annually use one-
half of the excess or surplus waters unapportioned by the Colorado River com-
pact, and (3) that the State of Arizona shall have the exclusive beneficial con-
sumptive use of the Gila River and its tributaries within the houndaries of said
State, and (4) that the waters of the Gila River and its tributaries, except
return flow after the same enters the Colorado River, shall never be subject to
any diminution whatever by any allowance of water which may be made by
treaty or otherwise to the United States of Mexico— * * *,

The foregoing factors plainly define the congressional purpose.
Congress manifestly intended that of the 7,500,000 acre-feet of Colo-
rado River water apportioned by article III (a) of the compact,
Nevada is to receive 300,000; Arizona not less than 2,800,000; and
California not to exceed 4,400,000, It is also clear that Arizona should
receive, in addition, all the waters of the Gila River, both because of
the previously mentioned insertion in the compact of its article I1I
(b)—which apportions 1,000,000 acre-feet per annum to the lower
basin to compensate Arizona for inclusion of the Gila in the Colorado
River system—and because of the specific authorization, in section
4+ (a) of the Boulder Canyon Project Act, of the agreement whereby
Arizona is to receive all the water of the Gila and its tributaries within
Arizona’s boundaries.

From the mere reading of the language of the Boulder Canyon
Project Act it is evident that Congress proposed to California the
terms of a contract for the explicit benefit of Arizona, Nevada, and
the other interested States. The contract thus proposed was as follows:
Of the 7,500,000 acre-feet of Colorado River water apportioned to the
lower basin by article I1II (a) of the compact, California should have
not to exceed 4,400,000 and that California could use not more than
one-half of any water in excess of or surplus to the water apportioned
by the compact, which might be available in the lower basin.

Senator Dow~NEy. Mr. Chairman, if I may interrupt’

The CHaIRMAN. Senator Downey.

Senator Dow~NEY. 1 am bound to be on the Senate floor at its open-
ing this morning. .

The CaairMaN. Off the record.

( Discussion off the record)

The CHairMAN. Let us proceed, then.

Senator McFarranp, California, by adopting its Self-Limitation
Act, unequivocally and unconditionaﬁy accepted this proposal and
thereby completed a binding contract. As California may not have
more than 4,400,000 acre-feet of the water apportioned by article 11T
(a) of the compact, the balance is for Nevada and Arizona; and Con-

ress has in terms indicated its intent that Nevada have 300,000 acre-

eet and Arizona not less than 2,800,000 acre-feet. This intent has
been executed. The water involved in article IIT (b) of the compact
not only is “apportioned” water, but is in effect apportioned to Arizona
for the reasons shown. The Colorado River water which is available
in the lower basin in excess of or surplus to that apportioned by arti-
cles III (a) and III (b) of the compact is to be equally divided be-
tween California and Arizona.

This contract between the State of California and the United
Siates—for the benefit of the States of Arizona, Colorado, Nevada,
New Mexico, Utah, and Wyoming—just as completely settled Cali-
fornia’s rights as any compact could do. Congress, by approving in
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advance a compact between Arizona, California. and Nevada, defi-
nitely gave its interpretation of the California Self-Limitation Act,
which is the one Arizona now relies upon; and California by adopting
the act accepted and agreed to this interpretation.

Arizona, relying on the protection thus afforded her, adopted and
ratified the Colorado River compact. A large number of the people
of Arizona believed that Congress had not required California to
limit herself to a small enough quantity of the water of the Colorado
River. However, Arizona had little choice, as the rights of the States
were well defined in the Boulder Canyon Project Act by the Congress
of the United States. She has entered into a contract with the Secre-
tary of the Interior, which contract calls for delivery of 2,800,000
acre-feet of Colorado River main stream water per year, plus one-half
of the excess or surplus water unapportioned by the compact which
may be available in the lower basin, less one twenty-fifth of such sur-
plus water, to be used by Nevada. The contract appears at pages
240-243 of said hearings on S. 1175.

It is significant that the Department of the Interior in a regulation
promulgated by it under date of February 7, 1933, authorized the
proffer to Arizona of a water-delivery contract which contained this
provision.

I will not read that in detail, Mr. Chairman, but I would like to
point aut that at that time Secretary of the Interior Wilbur authorized
Arizona to receive 2,800,000 acre-feet of water of the Colorado River
and all of the waters of the Gila River. That showed the interpreta-
tion of the then Secretary of the Interior toward the Boulder Canyon
Project Act.

The change in administration shortly thereafter terminated negoti-
ations for this contract; but the noted language is most illuminating
as an administrative determination by the Bureau of Reclamation of
Arizona’s right to all the water of the Gila, as well as 2,800,000 acre-
feet annually of the main-stream waters of the Colorado stored at
Hoover Dam Reservoir. See page 238 of said hearings.

California admits that she is bound by the California Self-Limita-
tion Act and is not entitled to more than 4,400,000 acre-feet of article
IIT (a) water and one-half of any excess or surplus water unappor-
tioned by the compact. However, in an effort to procure more so-
called surplus waters for herself, thereby in actuality reducing the
quantity of apportioned water to which Arizona is rightfully entitled,
California has elected to pursue a stratagem based largely upon two
patently strained and inequitable constructions of the wording of the
Colorado River compact. In a general way, these false constructions
may be stated as follows:

(@) The water described in article III (b) of the compact is water
unapportioned by the compact.

(IE) ) A definition of “beneficial consumptive use,” which would
charge Arizona with the total water reaching the Gila watershed
rather than with the amount by which she depFetes the waters of the
Colorado River at the mouth of the Gila.

Neither of these contentions is supported by the intentions of the
framers of the compact or by those of the Congress of the United
States when they passed the Boulder Canyon Project Act.

As to the contention that the water embraced in article ITI (b) of
the compact is not apportioned, and therefore falls within the class of
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“surplus or unapportioned” water of which California may have half
under the provisions of the Boulder Canyon Project Act, enough has
been said above to demonstrate its utter fallacy. Congress in effect
has indicated its intention as to the division of the waters apportioned
by article I1I (a) of the compact—that is, California, not more than
4.400,000; Nevada, 300,000; Arizona, not less than 2.800,000; total,
7.500,000. As shown, the ultimate purpose of article I11 (b) was to
apportion the waters of the Gila to the lower basin for use by Arizona,
and Congress explicitly recognized this apportionment by express
language 1n the Boulder Canyon Project Act. It is therefore clear to
anyone who cares to see, that the waters upon which article I11 (a)
of the compact is effective, that is, 7,500,000 acre-feet of Colorado River
water, and those upon which article III (b) is operative, that is, in
final effect, the 1,000,000 acre-feet of the Gila which was thought to be
substantially all thereof, are “apportioned water.” The excess or
surplus waters above such apportioned water are for equal division
between California and Arizona, with the small reservation for
Nevada previously noted.

The record abounds with proof, both within the context of the com-
pact and of the project act, as well as in collateral circumstances, that
this is the true and just situation.

I invite attention to the testimony of Judge Clifford H. Stone, direc-
tor, Colorado Water Conservation Board and commissioner for Colo-
rado for the Upper Colorado River Basin Compact Commission, whose
ability, impartiality, and knowledge of these problems are generally
recognized. His testimony appears on pages 513 through 521 of said
hearings on S. 1175. Judge Stone demonstrated that the water em-
braced in article III (b) of the compact is definitely “apportioned
water,” page 513, and that the Supreme Court of the United States
has so held in the case of Arizona v. California, 292 U. S. 341 et seq,
page 517. He points out that the compact is clear and unambiguous,
within its own four corners, as to the apportionment of water, page
513; that the will of the legislatures which ratified the compact is
paramount, page 514, and that such will cannot in law be now thwarted
through collateral efforts and documents, pages 516-517. At page
517, Judge Stone quotes the following language from a letter from
the Honorable Herbert Hoover, who was the chairman of the Colo-
rado River Compact Commission:

Due consideration is given to the needs of each basin, and there is apportioned
to each 7% million acre-feet annually from the flow of the Colorado River in
perpetuity, and to the lower basin an additional million feet of annual flow,
giving it a total of 814 million acre-feet annually in perpetuity.

I also wish to call attention to page 395 of the book entitled “The
Hoover Dam Contracts,” which contains the following question to
Mr. Hoover in a letter of Mr. Clarence C. Stetson, and Mr. Hoover’s
answer:

Why is the basis of division changed from the “Colorado River system” to the
“river at Lee Ferry” in paragraph (d) of article III, the period of time extended
to 10 years and the number of acre-feet multiplied by 10?

I do not think there is any change in the basis of division as the result of
the difference in language in articles IIT (a) and III (b). The two mean the
same thing. By reference to article IT (f) it will be seen that Lee Ferry, referred
to in III )(d), is the determiding point in the creation of the two basins specified
in III (a).



24 COLORADO RIVER DAM AND WATER RIGHTS

Mr, Carson ably and fully establishes the accuracy of the foregoing
outline of historical and legal matters, as well as other cogent factors
leading to the inescapable conclusion that Arizona is entitled to all
the waters of the Gila within Arizona and not less than 2,800,000 acre-
feet annually of water of and from the main stream of the Colorado,
pages 221-291; 481—495. In noting that the Su!)reme Court had
held the 111 (b) waters to be apportioned, Mr. Carson added that
the Court also pointed out that that article is without ambiguity,
pages 235, 481 of said hearings.

The second of the devices by which California hopes to gain addi-
tional water involves its own definition, highly beneficial to that State,
of “consumptive use.” The question is whether the quantity of water
put to “beneficial consumptive use” along the course of a tributary to
the Colorado River is equivalent to the amount of depletion of the
virgin flow of such tributary at the confluence thereof with the Colo-
rado River. California applies its definition of “consumptive use” to
Arizona by insisting that Arizona is chargeable with all the water
flowing in the Gila watershed which does not reach the Colorado.
As California has no real tributary to the Colorado River and contrib-
utes practically no water to the main stream thereof, her definition
is therefore peculiarly beneficial to herself and detrimental to Ari-
zona and the upper basin States.

It is Arizona’s theory that we are chargeable only with the amount
of water by which we deplete the main stream of the Colorado River.
That is the only amount which affects the other States. The Gila
River, as has been explained, admittedly empties into the Colorado
at a point which prevents use of the Gila waters by any other State.
The virgin flow of the Gila at such confluence is now estimated at
approximately 1,270,000 acre-feet per annum (pp. 35, 47 of said
hearings), although when the compact was drawn, as above noted, the
virgin flow was thought to be about 1,000,000 acre-feet and the latter
was consequently the amount used in article IIT (b) as the additional
quantity apportioned to the lower basin for use by Arizona.

As has been demonstrated, the framers of the compact, for the pre-
cise purpose of compensating Arizona for the inclusion of the waters
of the Gila River within the Colorado River system, apportioned an
extra million acre-feet per annum to the lower basin States, for use
by Arizona. Simply stated, Arizona was to have the use of the waters
of the Gila. Congress then proceeded to place an absolute and con-
crete interpretation upon the compact when it enacted the Boulder
Canyon Project Act, wherein it specifically authorized a compact for
ap{)ortionment of the 7,500,000 acre-feet of water flowing in the
Colorado River below the point of delivery at Lee Ferry—tTle water
embraced in article IIT (a) of the compact—and for the exclusive
beneficial consumptive use by Arizona of the Gila River and its
tributaries within the boundaries of that State—the equivalent quan-
tity of water embraced in article III (b) of the compact—explicitly
providing that, except as to return flow of the Gila waters after the
same enter the Colorado, the Gila waters should never be subject to
diminution by any allowance of water to Mexico under treaty.

As indicated, the physical, geographical fact is that water of the
Gila, after entering the Colorado, can be used soiely in Mexico. It
follows that Congress clearly recognized and intende:d that any meas-
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urement of Gila waters under the compact and Froject act must
necessarily be gaged by the amount of depletion of the Colorado at
the mouth of the Gila, a process inevitably involving establishment
of the difference between virgin flow and actual out-flow.

Congress made its views clear to California in the Boulder Canyon
Project Act; and, as California accepted the terms of that act by
promulgating its own Self-Limitation Act, restricting itself to 4,400,
000 acre-feet of the Colorado waters apportioned by article III (a)
of the compact plus not more than one-half of any excess or surplus
waters unapportioned thereby, California perforce recognized the
method for determining what was “excess or surplus waters,” which
method among other elements gave to Arizona 2,800,000 acre-feet per
annum of the Colorado River water controlled by article IIT (a) of
the compact, as well as all the Gila waters, except return flow after the
same entered the Colorado.

The foregoing is by no means the only argument or theory sub-
stantiating Arizona’s contention; it is merely supplemental to other
probative circumstances appearing in the testimony.

In any consideration of the term “beneficial consumptive use,” it is
essential that a differentiation be maintained between the chemical
and physical processes which attend the consumption and use of
water, and the geograﬂhical place where such use 1s to be measured.
It seems evident that the framers of the compact had in mind the ap-

rtionment of gross quantities of water and the measurement thereof
1n terms of depletion of the Colorado River.

As Mr. Meeker states, the negotiators of the compact were thinking
of and dealing with surface waters (p. 476) ; and they considered con-
sumptive use in terms of depletion of the Colorado (p. 477), the
measurement of which depletion in the case of a tributary involved
the difference between the virgin flow and the actual out-flow, such
difference being the consumptive use (p. 480). The negotiators’ in-
tention was that the upper basin could deplete the Colorado by 7.500,-
000 acre-feet per year, measurable at Lee Ferry, and that the lower
basin might deplete the river by 8,500,000 acre-feet per year, meas-
urable at the boundary between the United States and Mexico (p. 475).
The depletion caused by use of the water of the Gila was to be meas-
ured at its confluence with the Colorado (p. 475).

Mr. Tipton summmarized the respective positions of California and
Arizona in this language (p. 522 of said hearings) :

Beneficial consumptive use as it is used in the Colorado River compact s
interpreted by California to mean the aggregate of all the individual items of
consumptive use at the points of use. Arizona interprets the term to mean deple-
tion of main-stream Colorado River waters as a result of man's activities.

He then conclusively demonstrated the propriety of the Arizona
view, noting the peculiar and unique benefit which would accrue to
the benefit of California alone and the harm which would fall upon
all the other basin States if California’s theory is sound. He states
(p- 529):

It is my conclusion that the Colorado Compact Commission did apportion the
virgin flow of the Colorado River and that it considered the consumptive use to
be synonymous with depletion at Lee Ferry and that it did consider consump-
tIvih use on ttgxe Gila to be synonymous with the depletion of the Gila River flow
at the mouth.

90762—49——38
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He also logically pointed out that the term should be taken as in-.

tended by the commissioners, rather than by latter-day partisans, and
that the commissioners used such terms as I have just outlined (p. 523
524). Mr. Hoover also held this view as to the equivalence of con-
sumptive use and depletion (p. 525). Mr. Tipton noted that notwith-
standing California’s claim to a self-created “priority” of 5,362,000
acre-feet of Colorado River water per year, her actual maximum diver-
sion up to 1945 was approximately 2,800,000 acre-feet (p. 540). Of
2,717,530 acre-feet delivered to California in 1946, 1,074,150 flowed
as waste to the Salton Sea (Bureau of Reclamation chart, p. 568).
Mr. Tipton noted that California is attempting to carve out her fanci-
ful “priority” from Arizona's water and the supplies of the upper
basin (pp. 541-542).

In the course of his testimony (pp. 522-548), Mr. Tipton is at pains
to support his opinions by references to minutes of the meetings of
the compact sessions, and the views of eminent engineers and lawyers.

I would also call attention to the testimony of Mr. Charles A. Car-
son, given upon this topic (pp. 481 to 490), which sustains the sound-
ness of Arizona’s position.

Particularly, I desire to reemphasize the testimony of the Honorable
Clifford H. Stone on this subject (pp. 519 to 521). I call special at-
tention to that portion where it is pointed out that the framers of
the compact intended depletion to be the measure of consumptive use.
I also call attention to the language of Judge Stone at the conclu-
tion of his testimony, which language I now quote:

Then, in conclusion, the Congress, we believe, will not approve an unconscion-
able position in interpreting the Colorado River compact for the purpose of pro-
posed legislation. Nor would a court give approval to any interpretation of a
solemn agreement among States which would be inequitable. It cannot be as-
sumed that the compacting States intended to apportion water between the
upper and lower basins of the Colorado River by terms and conditions the inter-
pretation of which would limit one of the States to its existing uses of water
when the compact was made, with a comparatively small opportunity for future
development. We submit that the States did not do so.

Patently, throughout the testimony of California, this is exactly
what her witnesses are saying: The compact must be so interpreted
that the Gila River is practically all of the water to which Arizona
is entitled.

I will not reiterate the arguments at length, but will call attention to
the fact that it is admitted by California witnesses that if Arizona did
not appropriate water of the Gila and allowed such water to flow in
an uncontrolled manner, the other States would not even get the
benefit resulting from the supply of a million acre-feet to Mexico,
under the treaty. Because of the terms of the treaty, and because the
unappropriated waters would go down the river in flood periods, not
nearly a million acre-feet could be used by Mexico under the cir-
cumstances. Reference is made to the testimony of Mr. C. C. Elder,
hydraulic engineer, Metropolitan water district of southern Califor-
nia (pp. 423—424), and of Mr. James H. Howard, general counsel,
Metropolitan water district of southern California (p. 332), where
admissions of this point are made.

Nothing is more indicative of California’s stubborn intention to
gobble up much more than the lion’s share of the water, than her stand
upon the question of evaporation losses. She contributes nothing to
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the Colorado, and she is far and away the greatest beneficiary thereof.
Yet she would bear none of the loss of evaporation, and would foist
that, too, upon her sister States. Arizona favors an equitable distri-
bution of these losses in proportion to the beneficial interests—note
Mr. Carson’s remarks as to evaporation losses, pages 62-64; and Mur.
Debler’s remarks and schedules, %ages 300-307.

Some point was made of the absence of an underground water code
in ‘Arizona. Such a code now exists. It is contained in chapter 5,
Laws of the Sixth Special Session of the Eighteenth Legislature of
Arizona.

Now, Mr. Chairman, in order to save time I will not read the bal-
ance of my statement but will ask that it be printed in the record.

The Cramrman. Without objection, it may be printed in the record.

Senator McFarLanp. But I would like to call attention to the facts
set forth in the remaining part of the statement.

California, through advertisements and propaganda, continuously
claims the present need of this water for California. It is not denied
by the California witnesses that if she did not put in cultivation
the East and West Mesas of the Imperial Valley she would have all
of the water she needs. Reports have been made upon that project,
Mr. Chairman, which should settle this question once and for all.

I call attention to the Bureau of Reclamation’s classification of
the lands which are irrigable on the East Mesa. Only about 35,900
acres (or about 16 percent) are classified as irrigable, and of these
only 5,350 acres are classified as class IT lands, the remaining 30,500
being classified as class III lands, the poorest class of irrigable lands.
I would like to call attention to the fact that the University of Cali-
fornia participated in the soil surveys for that classification.

I would also like to call attention, Mr. Chairman, to the recent
Economic Repayment Capacity Report by the Bureau of Reclama-
tion. References to this report are on pages 50 to 53 of my state-
ment, where it is pointed out that only 33,872 acres in the potential
units would be irrigable and could repay only a small part of the
cost of the irrigation.

In other words, Mr. Chairman, according to the Bureau of Reclama-
tion, this problem is already settled, as far as California is con-
cerned. However, I want it plainly understood that we are not con-
tending that water should be apportioned to the States in accord-
ance with their respective needs. All we ask is that California not
take the water that Arizona is justly entitled to in accordance with
the Colorado River compact, the Boulder Canyon Project Act, and
in accordance with the limitations required of California in the Self-
Limitation Act which was adopted by California.

I do not have any objection to California growing. They talk
about Los Angeles becoming the biggest city in the world. 1 have
no objection to that. But, Mr. Chairman, I want to say this. We
do object to California growing at the expense of Arizona. And
as pointed out in the remaining pages of my statement she can well
settle her own differences without trying to take more water than
she was limited to under the California Self-Limitation Act.

Now, we talk about this resolution. As I stated in the beginning
and as was stated by Judge Howell, that evidence will be given by
the Basin States Committee. But let me say this one word in regard
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to Senate Joint Resolution 4. Its predecessor Senate Joint Res-

olution 145 was introduced on the last day of the hearings on this

project. We never heard of California wanting to litigate this

until Arizona came in and wanted a little water for her use to kee

150,000 people from having to leave the State and become displaceg

{)ﬁa}'sons. ntil then, California’s desire to litigate was an unheard-of
ing.

Woe tried to litigate; but, Mr. Chairman, as was pointed out by
the testimony, there is not now a justiciable issue which could be pre-
sented to the éupreme Court of the United States. That was pointed
out by such eminent lawyers as Mr. Breitenstein and others in the
testimony of the last hearings. There is no justiciable issue.

What would it mean if we adopted Senate Joint Resolution 4%
It would mean that several years would elapse during which California
would hope to come along, get this water placed upon her own lands,
and then come before Congress and say, “Well, this water is already
being used in California.” Don’t dry us up in the meantime, during
which this 150,000 people in Arizona would have to leave the State.

Mr. Chairman, we are not trying to work to the detriment of any
State. This issue was settled just as much as it can be settled when
California entered into the Self-Limitation Act, which limited the
amount of water that she should use. The Congress of the United
States by its own terms, as I have pointed out, placed the interpreta-
tion upon that Self-Limitation Act. After it had placed that inter-

retation upon it, California adopted it; and she is bound by that
imitation.

So, Mr. Chairman, if we should adopt this Senate Joint Resolution
4 before the authorization, what would it mean? It would mean
just exactly what I pointed out, that the people of Arizona in the
meantime would have been dried up and would have had to leave
there.

We have been able to survive temporarily because of high prices
and other conditions, but these things are going to change. We are
exhausting our underground water supply. All we ask this com-
mittee and all we ask Congress to do is to place Arizona in the
same favorable position California has been placed in.

Did you ever hear of California wanting to litigate before she
appropriated water, or before she asked for appropriations? That
was an unheard of thing.

If Congress will only enact this S. 75 there may or may not be a
justiciable issue. If California is right in her contentions, there
will be ; and if Arizona is right, there will not be.

I thank the chairman and the members of the committee for this
time and, as I say, the summarization of the evidence against Senate
Joint Resolution 4 will be made after California presents her evidence
in favor of it.

The CuairMAN. Are there any questions?

Senator Maro~Ne. Yes, Mr. Chairman.

The Cuairman. Senator Malone.

Senator MaLoNE. I do not want to delay the committee but T would
at this point like to call attention to two specific things. First, a state-
ment made by the Secretary of the Interior in his report on the project,
that the State of Nevada opposes development of the project mainly
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on the grounds of its contention that Arizona’s claims to water of
the Colorado River are invalid.

I can find no such claim made in the Governor’s letter and I certainly
made none. We simply say that no definite allocation or decision of
the lower basin States has been made by agreement between the States
of the basin, and certainly there has been no adjudication.

The next thing is, there has never been any question in my mind
about the seriousness of the lack of water in Arizona or in Nevada,
either. I think the Senator has made a very fine case for his State’s
need for water and there is no question but what every word he says is
true with regard to the necessity for additional water.

I want to call this to the attention of the committee: I have made
some summations here as the Senator went along. California lim-
ited themselves, according to his statement, and while they raise some
question about that I remember the limitation. It was 4,£00,000 acre-
feet of water. The Senator claims for the State of Arizona 2,800,000
acre-feet of water, in addition to the 1,000,000 acre-feet of water that
he says represents the Gila River. I think that is correct.

Now, Nevada made a claim to 900,000 acre-feet of water in 1935
and has contracts with the Secretary of the Interior for about 300,000
acre-feet of water——

Senator McFarvanp. Which, Senator, is not disputed by Arizona.

Senator MaroxE. I understand that.

Senator McFarLanp. We have no quarrel with Nevada and I do not
understand why Nevada is quarreling with us.

Senator MaLoNe. We are not quarreling with you, Senator. My
contention is that the division set down, with the advance permission
which the Senate of the United States gave in 1928, for the States to
enter into a certain agreement, was never entered into. Furthermore,
it excluded two States who are properly members of the lower basin
States. In other words, it is invalid for the two reasons.

Senator McFarRLAND. Senator, may I interrupt you right there?

Senator MaLoNE. Yes.

Senator McFarLanp. I evidently did not make myself plain, but as
far as California is concerned the interpretation was accepted by
California and the contract entered into in the Self-Limitation Act,
which meant the same as if a compact had been entered into, so far as
California is concerned.

Senator MaLoNE. That I am not disputing. That is a matter of
wording and that is someone else’s job.

But fwill continue to add up the water: 4,400,000 acre-feet for
California; 2,800,000 acre-feet to Arizona; in addition to 1,000,000
acre-feet from the Gila River which most agree is in the compact. I
am not interpreting that; somebody will have to do that, probably
the Supreme Court of the United States. Then the 300,000 acre-feet
under contract to Nevada. There is 1,500,000 acre-feet of water that
the Sénate of the United States gave old Mexico, as to which, of course,
many of us would take issue on the ground that they never had used
more than one-half of that amount.

b I ;lvent over that land down there when this controversy was at its
eight.
ut, that amount, instead of adding up to 8,500,000 acre-feet as the
amount allocated totally to the lower basin States, adds up to more
than 10,000,000 acre-feet of water.
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Now, there is a little paragraph in that contract which says that
the upper basin and the lower basin shall meet equally the deficiency.
That would mean there is exactly 750,000 acre-feet of water to be
made up by those upper basin States. That is part of the problem
we have to meet.

I will not take the time of the committee now but at the proper time
I would like to make a statement.

The CuamrMAN. Are there any other questions?

Senator DownEy. I will have some questions but I will probably
wait until tomorrow.

Senator McFarLanp. I would like to point out that Mexico is to be
supplied over and above the other apportioned water.

The CHAIRMAN. Are there any other members who desire to ask
Senator McFarland a question ?

Senator ANDERsSON. I assume we can ask questions at a later time?

The CHammaN. Yes, certainly. .

Senator McFarranD. We wilf'be glad to answer them at any time.

Senator MaLone. Mr. Chairman, if the United States Congress
should authorize this project it will be the first time in the history
of this Nation that the Congress of the United States appropriated
the taxpayer’s money to utilize the water in a stream system which
may belong to another State in the absence of an interstate agreement
or an adjudication of such by a court of competent jurisdiction.

The Cuamman. It will be impossible for the chairman to be here
this afternoon, and Senator Cordon is also absent. So unless there is
objection, when this meeting is adjourned the Chair will take a recess
until tomorrow morning at 10 o’clock.

Senator Dow~ey. Mr. Chairman, it is unfortunate for me but it
looks as though I will have a very heavy week, due to causes that the
chairman may know of, that is, on the Senate floor in the afternoons.
I would prefer that we do not hold the sessions in the afternoon.

The CuamrmaN. The committee will try to accommodate all the
‘members.

(The prepared statement of Senator McFarland reads in full as
follows:)

STATEMENT OF SENATOR ERNEST W. MCFARLAND IN SUPPORT OF
SENATE BILL 75

Mr. Chairman and members of the committee:

In order to save the valuable time of the committee and to furnish a perspective
of the matter now in hearing, I wish to summarize, first, the provisions and
purposes of S. 75 and, second, the evidence which has been introduced in previous
hearings before this committee and the corresponding committee of the House in
support of the objectives of this bill.

I respectfully call to your attention the fact that 8. 75 is, with a very few
minor changes, the same as S. 1175, upon which hearings were held during the
sessions of the Eightieth Congress. During those sessions hearings were also
held on the Senate side upon Senate Joint Resolution 145, which had-for its
underlying purpose the same as that of Senate Joint Resolution 4, the latter of
which was introduced in this session of Congress and is now before the commit-
tee. Hearings were held on the House side during the preceding session upon
various bills which were the companions of Senate Joint Resolution 145.

1 would also call your attention to the fact that final action was not taken on
S. 1175 for the reason that the report of the Department of the Interior on the
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central Arizona project had not become final at the time of the hearings and did
not become final until September 16, 1948. In general and fundamental sup-
port of S. 75, I wish at this time to introduce that report as an integral part of
the evidence which is offered by the proponents of the bill.

. I also desire now to offer in evidence, by reference, in order to avoid the undue
protraction of the transcript of the present hearings, those portions of the
testimony offered by the proponents of S. 1175 and by officials of the Bureau of
Reclamation during the hearings thereon in June and July of 1947, as the same
has been printed for the use of this committee.

S. 75, which was introduced by Senator Hayden and myself, is a bfll to author-
ize the construction, operation, and maintenance of a dam and incidental works
in the main stream of the Colorado River at Bridge Canyon, together with ap-
purtenant dams and canals for the purpose of providing supplemental water for
lands now being irrigated in central Arizona.

The amount of land which would receive supplemental water under this bill
is estimated in the report of the Secretary of the Interior to be approximately
639,680 acres (table B-23 of report). Other persons estimate this acreage to
be approximately 725,000 (see testimony of W. W. Lane, pp. 218-219 of the
hearings on 8. 1175).

However, as may be plainly deduced from all the testimony, the bill would
attain many other desirable objectives, direct and indirect, of incalculable value.

The provisions and objectives of the bill S. 75 are best understood if considered
against the background of the long and toilsome battle Arizonians have waged
to reclaim desert land and to convert it through the magic of irrigation to pro-
"ductive abundance. To preserve and maintain the rewards of this monumental
struggle, we are now in mortal necessity of a supply of water wherewith to sup-
plement such inadequate stores as nature and terrain have made available, which
stores are depleted to an extremely critical point. (Note testimony of Mr. E. A,
Moritz, for example, on p. 31 of said hearings).

Our only source of self-preservation is the waters of the Colorado River, which
can best be obtained for the major area of our developed lands by raising those
waters to an altitude sufficient to permit them to flow naturally to points of
need, whence they may be used directly or in exchange for waters now derived
by inflow from higher regions, thereby releasing the latter for use in such higher
Tegions.

S. 75 proposes to authorize a project to deliver the life-sustaining waters to
the people of Arizona.

It will do so under a plan engineeringly feasible and financially self-liquidating,
which will preserve a great and sturdy American community that will continue
to be an invaluable fountain of strength and revenue for its own and our
Nation's security.

The bill provides for a dam at Bridge Canyon on the Colorado River in
northwestern Arizona, and for a tunnel and main canal to transport water from
the reservoir impounded by that dam in a general southeasterly direction
to the Salt River above the presently existing Granite Reef Dam. From there
a canal would be built to the Gila River above the town of Florence, Ariz.,
whence a canal would be constructed to the Picacho Reservoir and thence to
the flood plains of the Santa Cruz River. Appurtenant to these would be a
related system of conduits and canals to distribute water to lands in Maricopa
and Pinal Counties. The delivery of water to these areas will satisfy the
demands there, consequently affording a greater supply of the waters of the
Salt and Gila Rivers to higher areas along their courses and on all their tribu-
taries within Arizona, such as Duncan and Safford. Relief will also extend to
areas along the Gila in New Mexico, and will augment municipal supplies, as
in the case of Tucson, Ariz.

You will note that the boring of the tunnel will be deferred until Congress
determines that economic conditions so justify. In the meantime, a hydro-
electric generating plant would be installed at Bridge Canyon Dam. Part of
the energy there produced would operate pumps to lift water from Lake Havasu,
behind the present Parker Dam, to an aqueduct which would be constructed to
convey the water easterly to the main canal previously described, at a point near
Cunningham Wash. The remainder, fully two-thirds, of the electricity to be
produced at Bridge Canyon Dam would be sold within an area where the demand
already exists and will increase.

The cost of the tunnel will not be in evidence, as construction thereof would
not occur until some date in the future, when Congress by making appropriation
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expressly therefor has determined that economic conditions justify its con-
struction.

The bill also provides for a fully coordinated system for the efficient distribu-
tion and storage of water, and for the generation and transmission of electrical
energy.

Revenues derived from the delivery of water and the sale of electricity would,
well within the useful life of the project, repay the reimbursable costs thereof,
although the costs allocated to flood control, desilting operations, recreation, and
fish and wildlife control would not thus be reimbursed.

Mr. Chairman, the testimony in the previous hearing and the documentary
evidence which I have introduced today in support of S. 75 may be divided into
three subheads. First, the need of water for central Arizona ; second, the feasi-
-bility of the central Arizona project; and third, the availability of the water
for the project. I shall attempt to give a brief summary of the evidence under
these three subheads.

THE NEED OF WATER FOR CENTRAL ARIZONA

We in Arizona have a high appreciation of the value of water and its proper
and conservative use. Probably no State in the Union has produced more with
the amount of water available than has Arizona. There are now, or have been
approximately 725,000 acres of irrigated land in central Arizona. In addition
"Arizona has irrigated approximately 60,000 acres of the original Yuma project
from the Colorado River and some other small areas of the Colorado River
which would not be benefited by this legislation. (Statement of W. W. Lane,
p. 218 of the hearings on S. 1175.) There remain approximately 5,000,000 addi-
tional acres of fertile land which could be irrigated if only water were available.

However, as pointed out in the report of the Bureau of Reclamation, the
Central Arizona project is *“‘essentially a ‘rescue’ project designed to eliminate
the threat of a serious disruption of the area’s economy” (p. 6 of the report).

The existing agricultural development in Arizona has made it a rich agri-
cultural empire founded upon irrigation and playing a considerable part in the
economy of the Southwest. The remains of irrigation facilities found by early
settlers are evidence of an extensive prehistoric agricultural development, a
development which was abandoned because of prolonged droughts. Irrigation
started in Arizona as far back as the 1860’s. In general, we think of our prin-
cipal irrigation systems as falling within two areas traversed by the Gila and
Salt Rivers and their respective tributaries.

W. W. Lane, in his statement found on pages 218 and 219 of the hearings, gives
the location of the 725,000 acres of irrigated land.

Our present sources of water supply for central Arizona consist of gravity
water from the Salt and Gila Rivers and their tributaries, and water pumped
from underground. The first major dam for the storage of water to be built
in our State was the Roosevelt Dam, on the Salt River, which dam has a storage
capacity of approximately 1,637,000 acre-feet of water; its construction was
begun in 1903 and completed about 1910. Since that time three other dams
have been constructed on the Salt River and two dams on the Verde River, a
tributary of the Salt River. The resultant total capacity of all reservoirs for
the Salt River is somewhat in excess of 2,000,000 acre-feet of water. Within
the borders of the Salt River Valley Water Users’ Association project there are
242,000 acres of irrigated lands. Adjoining this project there are several smaller
ones; part of these lands are irrigated entirely by gravity water, part by pumped
water, and some both by gravity and pumped water. The total irrigated area
of these smaller projects, some of which are below the confluence of the Salt and
Gila Rivers, is over 200.000 acres.

On the Gila River, we have the San Carlos project. This project comprises
some 100,000 acres, half of which are Pima Indian Reservation lands. It is
irrigated in part by pumped water and in part from water impounded by the
Coolidge Dam, which has a storage capacity of 1,200.000 acre-feet of water.
There are also in Pinal County, adjoining the San Carlos project, over 100,000
acres of land irrigated entirely with pumped water. Further upstream on the
Gila River, there is the upper Gila project, in Graham and Greenlee Counties,
comprising some 40,000 acres, which are dependent entirely upon the normal flow
of the river and upon pumped water.
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It is of the essence to bear in mind that although the capacity for storage of
water is commensurate to the need thereof, the quantity of actual water required
to supply these areas is woefully inadequate.

The need for additional water for this area of land arises from an over-
development which has resulted from two causes:

(1) In the early days of the Bureau of Reclamation, it was estimated that
the anual per acre requirement at the farms was 3 acre-feet, and the water
supply was estimated accordingly. This was based upon general farming in
practice at that time. The chief crops were grain and alfalfa. Grain requires
a relatively small amount of water; but with the development of irrigation, it
was found to be more profitable, due to highly fertile soils and the long growing
seasons permitted by favorable climatic conditions, to grow specialized crops
out of season to most of the Nation, and multiple crops pear year. This provides
fresh foods to the Nation at times they are otherwise not available. However,
it requires a high duty of water, and it is now found that 4 acre-feet of
water per acre at the farm is required to maintain such production. (Note testi-
mony of W. W. Lane, pp. 218-221, and of Viec Corbell, pp. 127-140, of said hearings ;
and to the Bureau Report, p. R-29.)

(2) Pumping first started principally because some of the lands were water-
logged; but with the increased efficiency of pumping and lower power costs,
pumping increased because it was very profitable for irrigation. The net result
is that pumping has overdeveloped, and the underground water supply is being
exhausted. This overpumping from the basins underlying the central Arizona
project area was estimated to be 468,400 acre-feet per year from the period
1040 to 1944, inclusive. (Bureau Report, p. R-6.)

Bven with this water developed from overpumping, much of the land has
been out of cultivation because of inadequate water supply. The Bureau of
Reclamation Report—pages R-9 and R-29—states that 671,960 acres have been
irrigated at some time in the past. Of this total, an annual average of 566,170
acres was Irrigated between 1940 and 1944. This meant that 105,790 acres of
project land was idle between the years 1940 and 1944. In some areas this
condition was even worse between 1944 and 1946. Mr. K. K. Henness, farmer
and county agricultural agent of Casa Grande, testified at the hearings in June
1947—page 174 of said hearings—that there was only one-fourth enough water
for the irrigated land in the San Carlos project at that time, and that the
allotment was only eighty-five one hundredths of an acre-foot. I understand
soiue additional water was later made available by rains during the year, but
this meant that the farmer could not adequately irrigate more than 25 percent
of his land. This testimony was also corroborated by A. L. Bartlett, a farmer in
121;?;_ 2\'ﬁlley—-—said hearings, page 207—and by Leon Nowell—said hearings, pages

While the Salt River Valley project, which has the more adequate water
supply, was not in as bad a condition, they were likewise very short of water.
Yie Corbell, in his statement at the earlier hearing—page 130—spoke as follows:

“The history of the project has been that the amount of water available in
any given year may range from a full supply down to 2 acre-feet per acre per
annum, such as has been the case in the year 1947. In only 2 years in the past
25 years has a full supply been available. Based on rainfall records, tree-ring
records, and other records and data available, it can be said that the rainfall
has been normal the last 25 years; therefore, the unescapable conclusion is that
there is more land within the project than that for which there is an adequate
supply of water.”

This meant that in years like 1947 they had either to let one-half of the lands
lay idle or inadequately to irrigate all of them, which amounts to about the same
thing.

The need for this project development is shown by paragraph 9, page 2, of the
Bureau report, which paragraph reads as follows:

“In spite of the developments now available, there is an acute water shortage
in the project area. The 1940-44 average annual surface water supply was
1,676,600 acre-feet. This figure includes some reuse of surface water. To sup-
plement the surface water supply an average of 1,163,000 acre-feet annually was
pumped from the ground-water basin during the same period. This pumpage
is estimated to be about 468,000 acre-feet in excess of the safe annual yield of the
underlying ground-water basins. Obviously, continued pumping at the present
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rate will lower the water table to such a point that many of the wells will become
dry. The wells on the edge of the water basin could not be rehabilitated by deep-
ening because the perimeter of the water-bearing strata will be constricted as
this process continues.”

It will be noted that the surface water supply is here estimated at 1.876,600
acre-feet per annum, including reuse, and according to the report this amount
is comparable to the average over longer periods of time. Kor this reason, the
noted periods were taken.

I would like to call your attention to the testimony of Mr. W. W. Lane, found
on page 219 of the hearings, which gives an average diversion from the Gila
River system, from 1930 to 1944, of 1,697.000 acre-feet. It is caleulated, aceord-
ing to Mr. Lane’s testimony, found on page 220 of the hearings, that the water
so included in the total diversions is made up as follows:

Acre-feet

Net river supply - e 1, 135, 000

Return flow from higher diversions
Salvage water, or water if permitted to ow in small ows as would if
undisturbed and which would be lost to the stream by natural causes

in the stream bed______________________ . 362, 000

Total . e e 1, 697, 000

The Bureau of Reclamation estimates—page 4 of its report—that in order
to obtain the needed water for the project, it will be necessary to divert 1,200,-
000 acre-feet of Colorado River water, which will deplete the main stream flow
1.077.000 acre-feet, The balance will be returned to the river. This, together
with the small development from other dams, would make up the water supply
and would, according to said report as stated in paragraph 18, page 4. thereof:

“[Studies] indicate that this new water made available for diversion at the
headgates of the irrigation districts each year would be sufficient to (1) replace
the overdraft on the ground-water basins; (2) permit the drainage of excess
salts out of the area and maintain a salt balance; (3) provide a supplemental
supply to lands now in production, but not adequately irrigated; (4) increase
the water supply for the city of Tucson; and (5) maintain irrigation of 73,500
acres of land formerly irrigated but now idle for lack of water. There would
not be sufficient water to permit irrigation of new land. There would, however,
be suflicient water to permit stabilization and some improvement of the existing
agricultural economy of the area.”

Table 5, found on page R-31 of the Bureau of Reclamation report, shows
the new surface water needed at the district hcadgates to be 1,082,000 acre-feet,
which needs are set forth in the table following:

Water neceded—ultimate development
Acre-feet a year
New surface water at district headgates 1, 082,000
Pumpage in excess of safe annual yield 000
Increase in safe annual yield of ground water due to Colorado

River water diverted to area 400, 000
Net reduction in pumping._ 68, 000
Outflow to maintain salt balance. 376, 000
Net reduction in pumping available for irrigation_____ 444, 000
Reduction in water at farm headgate, assuming a 15-percent
loss for pumped water 377, 000
Surface diversions required to replace 377,000 acre-feet a year,
assuming losses of 30 percent for diverted water__________ 539, 000
Supplemental water required for lands now irrigated.— ... 113, 000
Water required for municipal supply 12, 000
Subtotal 664, 000

Water available for lands formerly irrigated but now idle for lack
of water 418, 000
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The new surface water to be developed to meet these needs is set forth in
table 4, page R-28, of said report as follows:

New surface water developed by central Arizona project—ultimate development

New water available Acre-feet a year
Diverted from Colorado River 1, 200, 000
Developed by Horseshoe Dam enlargement 42, 000
Developed by Buttes Reservoir. 64, 000
Developed by Upper Gila River developments 19, 000
Channel losses conserved by Charleston Reservoir 7, 000

Gross new surface water 1, 332, 000
Losses Granite Reef Aqueduct 200, 000
Losses Salt-Gila Aqueduct —_— 50, 000

Total aqueduct losses S 250,000

New surface water at district headgates 1, 082, 000

According to the report, if this water supply is made available for the project,
73.500 of the 105,790 acres formerly irrigated but now idle for lack of irrigation,
can be irrigated., In addition to this amount, as shown in table B-5 of the
report, it would be possible to sustain irrigation of an additional 152,520 acres
which would otherwise have to be retired from irrigation. This would mean
a total of 226,020 acres, which would otherwise be colpelled to remain forever
idle, could be maintained in production by this project.

If this project is not developed, what would this mean to the economy of
the State? The estimated population of the agricultural communities of Arizona
in 1047 was 504,000. (See first table on p. 152 of said hearings.) Figuring
upon a percentage basis, the previously indicated exclusions from cultivation,
which must occur if the project is not authorized, would deprive approximately
150.000 persons of their incomes or means of livelihood, and they would be
“displaced persons.” It would mean the failure of banks and businesses, that
literally thousands of families would lose their life earnings invested in farms,
homes, and business establishments. The problem of overcoming these business
failures and placing these bankrupt and homeless people upon their feet would
indeed be great.

I need not further dwell upon the testimony showing the need for this project,
but I will call attention to the testimony of various witnesses at said hearing,
all of whom portrayed this picture. They are Wayne M. Akin, pages 111-120;
A. L. Bartlett, pages 204-209; Walter R. Bimson, pazes 147-151; V. I. Corbell,
pages 127-140; K. It. Cowden, pages 215-216; N. M. Dysurt, pages 160-162; K. K.
Henness, pages 172-182; Alfred Jackson, pages 200-202; J. M. Jacobs, pages
162-165: D. A. Johnson, pages 415-417: G. T. Jones, pages 186-200; W. W, Lune,
pages 217-221; P. J. Martin, pages 158-160; G. W. Mickle, page 214; J. T. Mc-
Chesney, pages 216-217 ; C. H. McKellips, pages 121-125; C. Neely, pages 212-213;
L. M. Nowell, pages 209-212; D). Stanley, pages 165-169; J. A. Udall, pages 169~
172; and A. Van Wagenen, pages 203-204.

FEASIBILITY OF THE CENTRAL ARIZONA PROJECT

It is estimated in the Bureau of Reclamation report that this project, leaving
out the cost of the tunnel tor the reasons 1 have already stated, would cost
approximately $738,408.000, which is made up from the table of items found on
page 15 of the report as follows:

Construction costs

Feature Total
Bluff Dam and Reservoir_______________________________________ $29, 628, 000
Coconino Dam and Reservoir 7, 487, 000
Bridge Canyon Dam and Reservoir_ __ . __ ______ _________________ 191, 939, 000
Bridge Canyon powerplant______________________________________ 73. 419, 000
Havasu plumping plants________________________________________ 25,973, 000
Granite Reef aqueduct__________________________________ .. 131, 716, 000
McDowell Pumping Plant and Canal____________________________ 3. 346, 000
McDowell Dam and Reservoir. . _______________________ 16, 326, 000

McDowell power plant________________________ . 1, 012, 000
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Construction costs—Continued

Feature Total
Horseshoe Dam (enlargement) and Reservoir -~ $7,078, 000
Horseshoe power plant 2, 628, 000
Salt-Gila Aqueduct -—— 34,585,000
Buttes Dam and Reservoir 29, 037, 000
Buttes power plant. - —— 1, 159, 000
Charleston Dam and Reservoir 9, 270, 000
Tucson aqueduct_ . ____________ 6, 401, 000
Safford Valley improvements________________ 4, 090, 000
Hooker Dam and Reservoir ——— -- 15,484, 000
Irrigation distribution system—_________________________________ b4, 086, 000
Drainage system for salinity control - 9,973, 000
Power transmission system_____ - - 83,771,000

Total 738, 408, 000

The allocation of these costs are found on page 16 of the report in table 2
as follows:

Allocations

Combination
of 8. 1175and
E Rockwell lll'r?iwaﬁs
xisting rec- ockwe slichtly modi-

Item lamation | bill, H. R. | MSFarland %604 by rec-

law 273 S ommenda-

tions of the

regional di-

rector

Power. . e $201, 160,000 | $243,744,000 | $247,100.000 | $243, 798, 000
Trrioation. . ... 420, 019, 000 397, 488, 000 404, 982, 000 397, 693, 000
Munleipal ... ... . 15,014, 000 16, 605, 000 16. 865, 000 16, 605, 000
Flood controdt. . _____ .. ... ... 6, 290, 00G 6, 907, 000 6,270, 000 6, 641, 000
Fish and wildlife 2, 925, 000 3. 127, 000 2, 826, 000 3, 129, 000
8ilt controlt__ _. - 28, 097, 000 26, 511, 000 28, 097, 000
Recreation____. P 37, 454, 000 33, 764, 000 37, 459, 000
Salinity controli__ - 4,986,000 ... 4, 986, 000
Total . . iiemaas 738,408,000 | 738,408,000 | 738, 408, 000 738, 408, 000

t Nonrcimbursable items.

Notr.—The item known as the Rockwell bill may be eliminated as the authorization would be made
under 8. 75 as far as the repay ments provision is concerned.

The report deflnitely shows that the central Arizona project has engineering
feasibility in that there are no physical obstructions that would be encountered
during its construction that could not be overcome—paragraph 27, page 7.
report.

The project is also financially feasible under the provisions of S. 75 in
that it could reasonably be expected to repay the reimbursable portions of
its construction costs well within the useful life of the project. It has been
found that $4.75 per acre-foot, which local interests have indicated they are
willing and able to pay, would more than pay the operation and maintenance
costs and replacement costs allocated to irrigation. It has also been found
that a charge of $0.15 per thousand gallons for municipal water would fully
repay all costs allocated to that purpose and would be equally advantageous
to the municipal water users. The power rate necessary to accomplish a
repayment of all reimbursable costs assigned to be repaid from power revenues
would be extremely reasonable. Such low-cost power would represent a dis-
tinct advantage to power users in that area—pages 7-8, report.

The project represents a sound investment for the Nation in that the tan-
gible benefits of the project would exceed the total cost to the Nation in the
ratio of 1.43 to 1.

In addition, there would be innumerable intangible benefits accruing to the
State of Arizona and to the Nation as a whole as a result of the central Arizona
project—pages R-73 to 77, report.
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In addition to the sources which I more specifically indicated, the feas-
ibility of the project is thoroughly supported in the testimony of the following
witnesses at such hearings: Dr. G. W. Barr, pages 183-196 and 538; E. B.
Debler, pages 202-807; L. G. Galland, pages 202-203 ; H. A. Leggett, pages 151-
158; R. A. Meeker, pages 473-481; E. A. Moritz, pages 31-35; R. J. Tipton, pages
522-548 ; William Warne, pages 8-24 and 25-30; K. S. Wingfleld, pages 552-555;
V. B. Larson, pages 35-111, and 395-404.

AVAILABILITY OF WATER FOR THE PROJECT

When speaking of the availability of water, one must remember that there
is the separate item of the physical quantities which may be available, and
the distinct but related item of legal entitlement to the use of water.

I say wih positive assurance that there is adequate water in the Colorado
River fully to supply the central Arizona project and that Arizona is clearly
entitled, as a matter of right and justice, to the exclusive use of that water.
Moreover, such use will not interfere with or burden any other right of use
existing in law.

The long-term (1897-1943) average annual flow of the Colorado River under
virgin conditions at Lee Ferry was 16,270,000 acre-feet; at the international
boundary it was 17,720,000 acre-feet. The average annual flow under virgin
conditions for the years 1931 to 1940, a period of low flow, at Lee Ferry was
12,214,000 acre-feet; at the international boundary it was 13,001,000 acre-feet
(statements of V. E. Larson, pp. 4647 of hearings, and E. B. Debler, pp. 301-
303). Mr. Debler pointed out that in low run-off period, and allowing for
evaporation and other losses, the over-all or total availability for depletion
10 all users of the Colorado River water may be a bit less than the maximum
guantities apportioned in the Coloradv River compact and by the water treaty
with Mexico. Even 80, there would be available for diversion to Arizona for
its central Arizona project 1,200,000 acre-feet, which is the amount required
(see Mr. Larson, p. 54; Mr. Debler, p. 303). Mr. R. J. Tipton took occasion
to note his concurrence with Mr. Debler (pp. 535-539). Mr. Debler estimated
that the net annual depletion of the Colorado River water by the central
Arizona project will be 1,087,000 acre-feet (p. 303).

I have condensed my statement concerning the physical availability of
water to the foregoing ultimate factual assertions, but the other and more
extensive evidence will supply both detail and corroboration.

Now, we come to the question of the availability of water, or Arizona’s right
to water, as a matter of law.

This phase of the case may be much more readily presented and grasped by a
review of matters leading to our present situation.

In the year 1922 the States of the geographicil area described in the testimony
as the Colorado River Basin, were striving among themselves to arrive at an
agreement leading to the beneficial use of the waters of the Colorado River for
irrigation and the generation of electric power. The delegates from these States
propused the now renowned Colorado River compact. A controversy arose over
the inclusion of the waters of the Gila River within the Colorado River system
and hence with those to be apportioned by the compact, a move unalterably
resisted by the Arizona delegation because the waters of the Gila had long been
put to beneficial use by the citizens of that State, and becanse the waters of the
Gila enter the Colorado at a point so southerly as to prevent the enjoyment thereot
by any of the basin States other than Arizona. In fine, the Gila was no part of
the Colorado waters which were the proper subject of apportionment. The
Arizona delegates were agreeable, however, to the provisions of article IIT (a)
of the compact, which proposed the annual apportionment to the upper basin,
and a like apportionment to the lower basin, of 7,500,000 acre-feet of water from
the Colorado River if the waters of the Gila were reserved for Arizona., As a
consequence, and in order to compensate Arizona for the inclusion of the Gila
waters in the Colorado River system, the delegates agreed upon article IIT (b)
of the compact, which reads as follows:

**(b) In addition to the apportionment in paragraph (a), the lower basin is
hereby given the right to increase its beneticial consumptive use of such waters
by 1,000,000 acre-feet per annum.”
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This quantity of 1,000,000 acre-feet per annum corresponds to the them esti-
mated annual flow of the Gila River at its mouth where it empties into the
Colorado.

The history of the meaning and purpose of article III (b) of the compact is
related in the testimony of Mr. Ralph Meeker, who was, during the negotiation
of the Colorado River compuact at Santa Fe, the engineer adviser for the State
of Colorado. He was present at the compact sessions and of his own personal
knowledge is familiar with the background of the compact. His testimony is
found from page 473 to puge 481 of the record of the hearing on 8. 1175. I call
particular attention to pages 475 through 476 thereof, where Mr. Mceker makes
it plain that it was understood by all the negotiators that 1,000,000 additional
acre-feet were apportioned to the lower basin to be used by Arizona, because
the Gila River was included in the compact. He also quoted (p. 475) from the
report of Frank C. Emerson, comiuissioner for the State of Wyoming for the
Colorado River compact, and from a citation from The Colorado River Compact,
by Reuel Leslie Olson, showing that this was understood by L. Ward Baunister,
special representative for Colorado at the negotiations.

Likewise in support of the identical history and meaning of this article III
(b), I refer to the testimony of Mr. Charles A. Carson, now chief counsel for the
Interstate Streams Commission of Arizona, wherein he incorporates testimony
of Hon. Thomas E. Campbell, former Governor of Arizona (p. 225 et seq. of said
hearings), of Mr. W, 8. Norviel, Arizona’s commissioner at the compuct sessions
(p. 227 et seq. of said hearings), and of Mr. C. C. Lewis, another of Arizona's
representatives at such sessions (p. 229 et. seq. of said hearings). The testimony
of the three individuals last named is based upon personal participation and
direct knowledge of these matters.

Hon. Herbert Hoover, then Secretary of Commerce, who represented the Fed-
eral Government and presided at the cowmpact sessions, most certainly knew and
recognized that Arizona had succeeded in gaining the apportioninent made in
article I1I (b) to compensate for the inclusion of the Gila within the Colorado
River systemn (note Mr. Carson’s testimony, pp. 222-224 of said hearings).

Mr. E. B. Debler, who bas had intimate personal connection with the problems
of the Colorado River continuously since a date prior to the compact, who from
1921 to 1943 was in chavge of most of the project planniug for the Bureau of
Reclamation, and who from 1944 to April of 147 was regional director of the
Bureau's region 7, is entirely clear that an additional million acre-feet was ap-
portioned by article III (b). (See, for example, his statement at pp. 202-204 of
siaid hearings.)

When the Arizona delegzate signed the compact in November of 1922, he did
so with a clear understanding and agreement tbat the States of Nevada, Califor-
nia, and Arizona would enter a tri-State agreemuent which among other things
would apportion to Arizona the exclusive beneticinl use of all water of the Gila
River, the equivilent of the 1,000,000 acre-feet of water apportioned in article
I11I (b) of the compact (see pp. 222, 225-22¢, 228-229), Thereafter, California
would not agree to a just division of the water of the Colorado River which had
been apportioned to the lower basin; so the people of Arizona would not ratify
the compact at that time.

The Colorado’s uncontrolled flow proved increasingly harmful as well as
wasteful of potential benefit.  California’s anxiety to avoid tloods along the
neizhboring California lowlands and to procure water and electric energy for
Lier coastal cominunities made her especially anxious to harness and utilize the
Colorado. Further interstate negotiations having proved unavailing, congres-
sional action for the construction of Doulder Dam was inaucurated. This led to
the passage of the Boulder Canyon Project Act (45 Ntat. 1057, Public Law 642,
70th Cong.) on December 21, 1928,

As to the course of that bill in the Senate, I quote from testimony given by
Senator Hayden at the hearings on Senate Joint Resolution 145 of the Eighitieth
Conzress (pp. 353-334) ©

*The only thing I might contribute very briefly is a little bit of history of the
adoption of the Boulder Canyon Project Aet which might interest this com-
mittee. It was designed to make sure that the State of Arizona obtained no
witer out of the Colorado River until we had adopted the Colorado River com-
pact. Senator Ashurst and I objected to that, that we thought it should provide
for the irrigation of land in Arizona as well as California.

* - - * » - .

“The bill came up in the Senate toward the end of a long session of Congress,
and it was made the unfinished business, but as the situation is now, the appro-
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priation bills had the right-of-way, so Senator Ashurst and I had no difficulty
at all in keeping the unfinished business and preventing a vote on it even though
there was a cloture petition which failed to obtain two-thirds majority. It was
then made the unfinished business in the December session exclusively, and
we just debated it day by day.

“In an effort to work out some method whereby the bill might pass, Senator
Pittman, of Nevada, made this suggestion to Senator Ashurst and I, that inas-
much as the State of California had obligated itself not to take out of the
apportioned water more than 4,400,000 acre-feet, that left the remainder of the
7,500,000 acre-feet to be apportioned in the lower basin. He said, ‘Of course,
Congress cannot divide water among States, but Congress can approve a compact
among the States and indicate what the compact means.’ ‘Therefore,’ he said,
‘all of the water that Nevada wants is some 300,000 acre-feet,” and we could put
a provision in the bill looking to an interstate agreement in the lower basin and
give the advance approval that would allocate to Nevada 300,000 acre-feet and
Arizona 2,800,000 acre-feet.

* * * * * * *

“So, when we came to work out what should be done ahout the lower basin,
I insisted that we should make the Gila Basin thing perfectly clear, and so you
will remember that there is in the act that provision that the State of Arizona
shall have the exclusive beneficial use of all the waters of the Gila River within
its boundaries, and that no part of it should be gllocated to Mexico.

“As I say, we continued to filibuster until we worked out that kind of an
arrangement. It was entirely satisfactory to Senator Johnson and Senator
Shortridge of California, because their State was obligated to obtain so much
water. So far as the Gila Basin was concerned, they agreed with us that it
entered the Colorado River below any possible point of diversion into California,
and, therefore, they had no interest in it, and on that basis we concluded that
we would allow a vote on the bill, and it passed the Senate.”

- - * * * * *

I would like to call attention to the fact that the act by its own terms (sece.
4 (a)) waus to become effective upon either of two conditions. The first of these
was ratification of the Colorado River compact within 6 months by all seven
of the States affected. The second was ratitication of the compact by six of the
interested States, including California, and the irrevocable and unconditional
enactment by the legislature of the latter State of a statute which (and I now
quote the exact language of said section 4 (a)): “shall agree irrevocably and
unconditionally with the United States and for the benetit of the States of Ari-
zona, Colorado, Nevada, New Mexico, Utah, and Wyoming, as an express
covenant and in consideration of the passage of this act that the aggregate
annual consumptive use (diversions less returns to the river) of water of and
from the Colorado River for use in the State of California, including all uses
under contracts made under the provisions of this act and all water necessary
for the supply of any rights which may now exist, shall not exceed 4,400,000
acre-feet of the waters apportioned to the lower basin States by paragraph (a)
of article III of the Colorado River compact, plus not more than one-half of any
excess or surplus waters unapportioned by said compact, such uses always to be
subject to the terms of said compact.”

California promptly enacted a statute (act 1492, Cal. Stat. 1929, p. 38), some-
times spoken of as the Self-Limitation Act, the pertinent part of which is verbatim
with the language just quoted from the Boulder Canyon Project Act. In view
of the extremely liberal quantity of water specified as a maximum, and in view
of her need for flood control. water, and electrical energy, California’s willing-
ness to adopt her Self-Limitation Act is quite understandable.

Section 4 (a) of the Boulder Canyon Project Act also unequivocally voiced
the permanent intention of the Congress to define and limit California’s maximum
rights, and California irrevocably and unconditionally agreed to that limitation.

Having limited California to 4,400,000 acre-feet per annum of the 7,500,000
acre-feet apportioned by article ITI (a) of the Colorado River compact, as I have
already shown, and having further limited California to half of any excess
or surplus waters unapportioned by that compact, Congress further provided
that “The States of Arizona, California, and Nevada are authorized to enter
into an agreement which shall provide (1) that of the 7,500.000 acre-feet annually
apportioned to the lower basin by paragraph (a) of article III of the Colorado
River compact, there shall be apportioned to the State of Nevada 300,000 acre-
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feet and to the State of Arizona 2,800,000 acre-fcet for exclusive beneficial con-
sumptive use in perpetuity, and (2) that the State of Arizona may annually
use one-half of the excess or surplus waters unapportioned by the Colorado
River compact, and (3) that the State of Arizona shall have the exclusive bene-
ficial consumptive use of the Gila River and its tributaries within the boundaries
of said State, and (4) that the waters of the Gila River and its tributaries, except
return flow after the same enters the Colorado River, shall never be subject to
any diminution whatever by any allowance of water which may be made by
treaty or otherwise to the United States of Mexico * * *.”’

The foregoing factors plainly define the congressional purpose. Congress
manifestly intended that of the 7,500,000 acre-feet of Colorado River water
apportioned by article III (a) of the compact, Nevada is to receive 300,000;
Arizona not less than 2,800,000 ; and California not to exceed 4,400,000, It is also
clear that Arizona should receive, in addition, all the waters of the Gila River,
both because of the previously mentioned insertion in the compact of its article
III (b)—which apportions 1,000,000 acre-feet per annum to the lower basin to
compensate Arizona for inclusion of the Gila in the Colorado River system—
and because of the specific authorization (in sec. 4 (a) of the Boulder Canyon
Project Act) of the agreement whereby Arizona is to receive all the water of the
Gila and its tributaries within Arizona'’s boundaries.

From the mere reading of the language of the Boulder Canyon Project Act it
is evident that Congress proposed to California the terms of a contract for the
explicit benefit of Arizona, Nevada, and the other interested States. The con-
tract thus proposed was as follows: Of the 7,500,000 acre-feet of Colorado River
water apportioned to the lower basin by article III (a) of the compact, Cali-
fornia should have not to exceed 4,400,000 and that California could use not more
than one-half of any water in excess of or surplus to the water apportioned
by the compact, which might be available in the lower basin. California, by
adopting its Self-Limitation Act, unequivocally and unconditionally accepted
this proposal and thereby completed a binding contract. As California may not
have more than 4,400,000 acre-feet of the water apportioned by article 111 (a)
of the compact, the halance is for Nevada and Arizona; and Congress has in
terms indicated its intent that Nevada have 300,000 acre-feet and Arizona not
less than 2,800,000 acre-feet. This intent has been executed. The water involved
in article III (b) of the compact not only is “apportioned” water, but is in
effect apportioned to Arizona for the reasons shown. The Colorado River water
which is available in the lower basin in excess of or surplus to that apportioned
by articles III (a) and III (b) of the compact is to be equally divided between
California and Arizona.

This contract between the State of California and the United States—for the
benefit of the States of Arizona, Colorado, Nevada, New Mexico, Utah, and
Wyoming—just as completely settled (California’s rights as any compact could
do. Congress, by approving in advance a compact between Arizona, California,
and Nevada, definitely gave its interpretation of the California Self-Limitation
Act, which is the one Arizona now relies upon; and California by adopting the
act accepted and agreed to this interpretation.

Arizona, relying on the protection thus afforded her, adopted and ratified the
Colorado River compact. A large number of people of Arizona believed that
Congress had not required California to limit herself to a small enough quantity
of the waters of the Colorado River. Ilowever, Arizona had little choice, as the
rights of the States were well defined in the Boulder Canyon Project Act. She
has entered into a contract with the Secretary of the Interior, which contract
calls for delivery of 2,800,000 acre-feet of Colorado River main-stream water
per year, plus one-half of the excess or surplus water unapportioned by the com-
pact wliich may be availuble in the lower basin, less one twenty-fifth of such
surplus water, to be used by Nevada. (The contract appears at pp. 240-243 of
said hearings on S. 1175.)

It is signiticant that the Department of the Interior in a regulation promul-
gated by it under date of February 7, 1933, authorized the proffer to Arizona of
a water delivery contract which contained this provision :

“Ten. From storage available in the reservoir created by Hoover Dam, the
United States will deliver under this contract each year, at points of diversion
hereinafter referred to on the Colorado River, so much of the available water as
may be necessary to enable the beneficial consumptive use in Arizona of not to
exceed 2,800,000 acre-feet annually by all diversions effected from the (‘olorado
River and its tributaries below Lee Ferry; but in addition to all uses of waters
from the Gila River and its tributarics——" [Italics supplied.]
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Also article 15 (a) provided—

“The State of Arizona will hereafter grant no permits for, nor otherwise au-
thorize, uses of the waters of the Colorado River and its tributaries other than
the Gila River and its tributaries, except subject to the terms of this contract.”
(Hoover Dam Contracts, p. 373 ; p. 238 of said hearings.)

The change in administration shortly thereafter terminated negotiations for
this contract; but the noted language is most illuminating as an administrative
determination by the Bureau of Reclamation of Arizona's right to all the water
of the Gila, as well as 2,800,000 acre-feet annually of the main-stream waters of
the Colorado stored at Hoover Dam Reservoir. (See p. 235 of said bearings.)

California admits that she is bound by the California Seif-Limitation Act and
is not entitled to more than 4,400,000 acre-feet of III (a) water and one-half
of any excess or surplus water unapportioned by the compact. However, in an
effort to procure more so-cilled surpius waters for herself, thereby in actuality
reducing the quantity of apportioned water to which Arizona is rightfully entitled,
California has elected to pursue a stratagem based largely upon two patently
strained and inequitable constructions of the wording of the Colorado River com-
pact. In a general way, these false constructions may be stated as follows:

(a) The water described in article III (b) of the compact is water unappor-
tioned by the compact.

(b) A definition of “beneficial consumptive use’” which would charge Arizona
with the total water reaching the Gila watershed rather than with the amount
by which she depletes the waters of the Colorado River at the mouth of the Gila.

Neither of these contentions is supported by the intentions of the framers of
the compact or by those of the Congress.

As to the contention that the water embraced in article III (b) of the compact
is not apportioned, and therefore falls within the class of “surplus or un-
apportioned” water of which California may have half under the provisions of
the Boulder Canyon Project Act, enough has been said above to demonstrate
its utter fallacy. Congress in effect has indicated its intention as to the
division of the waters apportioned by article III (a) of the compact (i. e,
California, not more than 4,400,000; Nevada, 300,000; Arizona, not less than
2,500,000 ; total, 7,500,000). As siiown, the ultiinate purpose of article 111 (b)
was to apportion the waters of the Gila to the lower basin for use by Arizona,
and Congress explicitly recognized this apportionment by express language in
the Boulder Canyon Project Act. It is therefore clear to anyone who cares to
see, that the waters upon which article III (a) of the compact is effective (i. e.,
7,500,000 acre-feet of Colorado River water) and those upon which article III
(b) is operative (that is, in final effect, the 1,000,000 acre-feet of the Gila
which was thought to be substantially all thereof) are “apportioned water.” The
excess or surplus waters above such apportioned water are for equal division
between California and Arizona (with the smnall reservation for Nevada previ-
ously noted.)

The record abounds with proof, both within the context of the compact and of
the project act, as well as in collateral circumstances, that this is the true and
Just situation.

I invite attention to the testimony of Judge Clifford H. Stone, director,
Colorado Water Conservation Board and Commissioner for Colorado for the
Upper Colorado River Basin Compact Commission, whose ability, impartiality,
and knowledge of these problems are generally recognized. His testimony
appears on pages 513 through 521 of said hearings on S. 1175. Judge Stone
demonstrated that the water embraced in article III (b) of the compact is
definitely “apportioned water” (p. 513), and that the Supreme Court of the
United States has so held in the case of Arizona v. California, 202 U. S. 341
et seq. (p. 517). He points out that the compact is clear and unambiguous,
within its own four corners, as to the apportionment of water (p. 513);
that the will of the legislatures which ratified the compact is paramount
(p. 514), and that such will cannot in law be now thwarted through col-
lateral efforts and documents (pp. 516-517). At page 517 Judge Stone quotes
the following language from a letter from Hon. Herbert Hoover, who was the
chairman of the Colorado River Compact ("ommission :

“Due consideration is given to the needs of each basin, and there is apportioned
to each 714 million acre-feet annually from the flow of the Colorado River in
perpetuity, and to the lower basin an additional million feet of annual flow,
giving it a total of 814 million acre-feet annually in perpetuity.”

90762—49—4
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T also wish to call attention to page 395 of the book entitled “The Hoover Dam
Contracts,” which contains the following question to Mr. Hoover in a letter of
Mr. Clarence C. Stetson, and Mr. Hoover's answer :

“Why is the basis of division changed from the ‘Colorado River system’ to
the ‘river at Lee Kerry’ in paragraph (d) of article III, the period of time ex-
tended to 10 years and the number of acre-feet multiplied by 107"

“I do not think there is any change in the basis of division as the result of
the difference in language in articles II1 (a) and III (b). The two mean the
same thing. By reference to article II (f) it will be seen that Lee Ferry, re-
ferred to in II1 (d), is the determining point in the creation of the two basins
specified in I1I (a).”

Mr. Carson ably and fully establishes the accuracy of the foregoing outline
of historical and legal matters, as well as other cogent factors Jeading to the
inescapable conclusion that Arizona is entitled to all the waters of the Gila within
Arizona and not less than 2,800,000 acre-feet annually of water of and from the
main stream of the Colorado (pp. 221-291; 481-495). In noting that the Supreme
Court had held the 111 (b) waters to be apportioned, Mr. Carson added that the
Court also pointed out that that article is without ambiguity (pp. 235, 481
of said hearings).

The second of the devices by which California hopes to gain additional water
involves its own definition, highly beneficial to the State, of “consumptive use.”
The question is whether the quantity of water put to “beneficial consumptive
use” along the course of a tributary to the Colorado River is equivalent to the
amount of depletion of the virgin iow of such tributary at the contluence thereof
with the Colorado River. California applies its definition of consumptive use
to Arizona by insisting that Arizona is chargeable with all the water owing in
the Gila watershed which does not reach the Colorado. As California has no
real tributary to the Colorado River and contributes practically no water to the
muain stream thereof, her definition is therefore peculiarly beuneficial to herself
and detrimental to Arizona and the upper basin States,

It is Arizonua’s theory that we are chargeable only with the amount of water
by which we deplete the main stream of the Colorado River. That is the only
amount which affects the other States. The Gila River, as has been explained,
admittedly empties into the Colorado at a point which prevents use of the Gila
waters by any other State. The virgin flow of the Gila at such confluence is now
estimated at approximately 1,270,000 acre-feet per annum (pp. 35, 47 of said
hearings), although when the compact was drawn, as above noted, the virgin flow
was thougzht to be about 1,000.000 acre-feet and the latter was consequently the
amount used in article III (b) as the additional quantity apportioned to the
lower basin for use by Arizona.

As has been demonstrated, the framers of the compact, for the precise purpose
of compensating Arizona for the inclusion of the waters of the Gila River within
the Colorado River system, apportioned an extra miilion acre-feet per annum to
the lower basin States, for use by Arizona. Simply stated, Arizona was to have
the use of the waters of the Gila. Congress then proceeded to place an absolute
and concrete interpretation upon the compact when it enacted the Boulder Can-
yon Project Act, wherein it specifically authorized a compact for apportionment
of the 7.500,000 acre-feet of water tlowing in the Colorado River below the point
of delivery at Lee Ferry (the water embraced in article T1II (a) of the compact)
and for the exclusive beneficial consumptive use by Arizona of the Gila River
and its tributaries within the boundaries of that State (the equivalent quantity
of water embraced in article Il (b) of the compaet) explicitly providing that,
except as to return flow of the Gila waters after the same enter the Colorado,
the Gila waters should never be subject to diminution by any allowance of water
to Mexico under treaty. As indieated, the physical, geocraphical faet is that
water of the Gila, after entering the Colorado, can be used solely in Mexico. It
follows that Congress clearly recognized and intended that any measurement
of Gila waters under the compact and project act must necessarily be gaged by
the amount of depletion of the Clolorado at the mouth of the Gila, a process in-
Pvit:fllhly involving establishment of the difference between virgin flow and actual
out-flow.

Congress made its views clear to California in the Boulder Canyon Project
Act; and, as California accepted the terms of that act by promulzating its own
Self-Limitation Act, restricting itself to 4,400,000 acre-feet of the Colorado waters
apportioned by article 111 (a) of the compuct plus not more than one-half of any
excess or surplus waters unapportioned thereby, California perforce recognized
the method for determining what was “excess or surplus waters,” which method
among other elements gave to Arizona 2500000 acre-feet per annum of the
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Colorado River water controlled by article III (a) of the compact, as well as
all the Gila waters, except return flow after the same entered the Colorado.

The foregoing is by no means the only argument or theory substantiating Ari-
zona's contention; it is merely supplemental to other probative circumstances
appearing in the testimony.

in any consideration of the term “beneficial consumptive use,” it is essential
that a differentiation be maintained between the chemical and physical processes
which attend the consumption and use of water, and the geographical place wliere
such use is to be measured. It seems evident that the framers of the compact had
in mind the apportionment of gross quantities of water and the measurement
thereof in terms of depletion of the Colorado River. ‘

As Mr. Meeker states, the negotiators of the compact were thinking of and
dealing with surface waters (p. 476) ; and they considered consumptive use in
terms of depletion of the Colorado (p. 477), the measurement of which depletion
in the case of a tributary involved the difference between the virgin flow and the
actual outflow, such difference being the consumptive use (p. 4580). The nego-
tiators’ intention was that the upper basin could deplete the Colorado by 7,500,000
acre-feet per year, measurable at Lee Ferry, and that the lower basin might
deplete the river by 8,500,000 acre-feet per year, measurable at the boundary
between the United States and Mexico (p. 475). The depletion caused by use of
the water of the Gila was to be measured at its confluence with the Colorado
(p- 475).

Mr. Tipton summarized the respective positions of California and Arizona in
this language (p. 522 of said hearings) :

“Beneficial consumptive use as it is used in the Colorado River compact is
interpreted by California to mean the aggregate of all the individual items of
consumptive use at the points of use. Arizona interprets the term to mean deple-
tion of main-stream Colorado River waters as a result of man’s activities.”

He then conclusively demonstrated the propriety of the Arizona view, noting
the peeuliar and unique benetit which would accrue to the henetit of California
alone and the harm which would fall upon all the other basin States if California’s
theory is sound. He states (p. 529) :

“It is my conclusion that the Colorado Compact Commission did apportion the
virgin flow of the Colorado River and that it considered consumptive use to be
synonymous with depletion at Lee Ferry and that it did consider consumptive use
on the Gila to be synonymous with the depletion of the Gila River flow at the
mouth.”

He also logically pointed out that the term should be taken as intended by the
commissioners rather than by latter-day partisans, and that the commissioners
used such term as I have just outlined (pp. 523-524). Mr. Hoover also held this
view as to the equivalence of consumptive use and depletion (p. 525). Mr.
Tipton noted that notwithstanding California’s claim to a self-created “‘priority”
of 5,362,000 acre-feet of Colorado River water per year, her actual maximum
diversion up to 1945 was approximately 2,800,000 acre-feet (p. 540). Of 2,717,530
acre-feet delivered to California in 1946, 1,074,150 flowed as waste to the Salton
Sea (Bureau of Reclamation chart, p. 56%). Mr. Tipton noted that California is
attempting to carve out her fanciful “piority” from Arizona's water and the
supplies of the upper basin (pp. 541-542).

In the course of his testimony (pp. 522-548) Mr. Tipton is at pains to support
his opinions by references to minutes of the meetings of the compact sessions, and
the views of eminent engineers and lawyers.

I would also call attention to the testimony of Mr. Charles A. Carson, given
upon this topic (pp. 481 to 490), which sustains the soundness of Arizona’s
position.

Particularly, 1 desire to reemphasize the testimony of the Honorable Clifford
H. Stone on this subject (pp. 519-521). I call special attention to that portion
where it is pointed out that the framers of the compact intended depletion to
be the measure of consumptive use. 1 also call attention to the language of
Judge Stone at the conclusion of his testimony, which language I now quote:

“Then, in conclusion, the Congress, we believe, will not approve an uncon-
scionable position in interpreting the Colorado River compact for the purpose
of proposed legislation. Nor would a court give approval to any interpretation
of a solemn agreement among States which would be inequitable. It cannot be
assumed that the compacting States intended to apportion water between the
upper and lower basins of the Colorado River by terms and conditions the in-
terpretation of which would limit one of the States to its existing uses of water
when the compact was made, with a comparatively small opportunity for future
development. We submit that the States did not do so.”
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Patently, throughout the testimony of California, this is exactly what her
witnesses are saying: The compact must be so interpreted that the Gila River
is practically all of the water to which Arizona is entitled.

I will not reiterate the arguments at length, but will call attention to the
fact that it is admitted by California witnesses that if Arizona did not appro-
priate water of the Gila and allowed such water to ow in an uncontrolled manner,
the other States would not even get the benefit resulting from the supply of a
million acre-feet to Mexico, under the treaty. Because of the terms of the
treaty, and because the unappropriated waters would go down the river in flood
periods, not nearly a million acre-feet could be used by Mexico under the circum-
stances. Relerence is made to the testimony of Mr. C. C. Elder, hydraulic en-
gineer, metropolitan water district of southern California (pp. 423-424), and of
Mr. James H. Howard, general counsel, metropolitan water district of southern
California (p. 332), where admissions of this point are made.

Nothing is more indicative of California’s stubborn intention to gobble up much
more than the lion's share of the water, than her stand upon the question of
evaporation losses. She contributes nothing to the Colorado, and she is far and
away the greatest beneficiary thereof. Yet she would bear none of the loss
by evaporation, and would foist that, too, upon her sister States. Arizona favors
an equitable distribution of these losses in proportion to the beneficial interests
(note Mr. Carson’s remarks as to evaporation losses, pp. 62-64; and Mr. Debler’'s
remarks and schedules, pp. 300-307.)

Some point was made of the absence of an underground water code in Arizona.
Such a code now exists. It is contained in chapter 5, Laws of the Sixth Special
Session of the Eighteenth Legislature of Arizona.

A contention which California has been at pains to make, and which is a most
prolific part of the propaganda which she is spreading far and wide, including
a general distribution to the Members of Congress, is that California has an
overwhelming, present, imminent need for all of what it describes as “its estab-
lished rights to its share of Colorado River water.” As I have already noted,
California has raised itself by its boot straps to the point of creating for Cali-
fornia agencies, by agreement among themselves, so-called priorities to the use of
5,362,000 acre-feet of water per year. By her Self-Limitation Act, the State of
California restricted herself and all uses in that State to 4,400,000 acre-feet per
year of the apportioned waters, plus one-half of the excess or surplus waters of
the river.

Arizona does not admit that California’s argument based upon her alleged need
has any proper place in this hearing. Assuming that there were a need, as
claimed, such need alone would certainly not give California any right to water
which belongs to and is needed by Arizona.

However, inasmuch as California persists in this argument, I desire to point
out various facts which demonstrate that the alleged need does not in truth
exist, and that the claim in this respect is not supported by the evidence.

To begin with, California herself admits that her present annual use of the
Colorado River water is “something like 3,000,000 acre-feet” (see Mr. Mat-
thews’ testimony, p. 377 of said hearings on S. 1175). Her witnesses also admit
in their testimony that she desires to place into cultivation an additional 300,000
acres of the areas known as the east and west mesas in the Imperial Valley. They
do not deny that if this land were not placed into cultivation, California would
have all the water she needs (for example, note Mr. Matthews' testimony at
pp. 386-3588 of said hearings).

I desire to make it clear, first, that California’s asserted needs are for the
future, to permit her to grow and to expand: Arizona's need is immediate, not
for growth and expansion, but for the maintenance and support of the property
and livelihood which our people now have and are in jeopardy of losing. Sec-
ondly, if only California does not persist in her plan to place into cultivation
the additional 300,000 as yet undeveloped acres in said mesas, Los Angeles aud
San Diego may continue to drink, and her farmers in the areas now supplied by
the Colorado River may continue to farm.

This is a topic set forth in considerable detail in the Land Classification and
Development Report on the Imperial East Mesa. which has been submitted to
the Commissioner of Reclamation by the regional director, Mr. E. A. Moritz.
The soil surveys upon which this report is based were conducted cooperatively
by California’s own university and the United States Department of Agriculture.
The report on the Imperial west mesa has not yet been completed. This is
perhaps due to the circumstance that the lands of the west mesa, taken at their
best, are no more than equal to those of the east mesa, and probably are con-
siderably inferior. Even so, most of the west mesa could be irrigated only by
pumping water to elevations ranging upward to 300 feet,
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Of the 225,300 acres covered in the report above mentioned, only 35,900 acres
(or about 16 percent) are classified as irrigable; and of this number of irrigable
acres only 5,350 acres were classifled as class II lands, the remaining 30,500 acres
being classified as class III lands, the poorest class of irrigable lands. The balance
of the lands on the east mesa, comprising 189,400 acres, were classified as
nonirrigable lands, defined as follows:

“Lands that appear to be permanently nonagricultural under the practices of
irrigation farming” (p. 49 of the noted report last mentioned).

However, even as to the lands classifled as irrigable, the Bureau of Reclamation
has not made its recommendations as to feasibility for irrigation. The irrigable
lands are spotted over the mesa in such a manner that the cost of irrigation
thereof, if not prohibitive, i8 so high as to render irrigation unfeasible in view
of their inferior quality.

The point that I desire to repeat is, that even assuming the same percentage
of irrigable lands on the west mesa as are on the east mesa—which is probably
not a permissible assumption because the lands of the west mesa are not as good
as those of the east mesa—there would be only about 12,000 irrigable acres of the
west mesa. The result is that of the total area some 300,000 acres on both
‘mesas, more than 250,000 thereof are nonirrigable, whereas only 48,000 are sus-
ceptible of irrigation. The amount of water estimated by the noted report as
required to irrigate the irrigable area is 12 to 15 acre-feet per acre per year
(see question E, p. IV of the report). :

This accentuates why California eannot and does not deny that if these
300,000 acres were not subjected to cultivation, there would be plenty of the
water in question for use in that State. Even if only the 48,000 acres classified
as irrigable were to be placed in cultivation, the exclusion of the 252,000 non-
irrigable acres would eliminate all consideration of the sufficiency of the water
supply to meet California’s needs.

It is interesting to note that practically all of the lands of the east and west
mesas are owned by the Federal Government. It follows that no private indi-
vidual would be injured by the failure to place into cultivation such federally
owned lands as are classified as nonirrigable.

In the course of my testimony at the hearings upon Senate Joint Resolution
145 and at the earlier hearings on 8. 1175, I had occasion to point out that if
California would refrain from her proposed program to put under irrigation some
300,000 unimproved acres of the Imperial east and west mesas, there would be
an abundance of Colorado River water available for her uses, present and future,
well within the quantities to which she restricted herself in her Self-Limitation
Act.

Since the conclusion of the hearings on 8. 1175, I have received a copy of the
Bconomic Repayment Capacity Report for the Imperial Bast Mesa, which report
was prepared by the Department of the Interior and dated March 1948.

The report strongly. etches and underlines the absolute unwisdom of an attempt
to irrigate these areas. The following are self-explanatory excerpts from the
summary and introduction prefacing such report:

“This report presents an analysis of the repayment capacity of lands classified
as irrigable within seven potential development units on the Imperial east mesa
division of the All-American Canal project in California. Irrigation water would
be supplied from the Colorado River and delivered through the All-American and
Coachella canals. Of the 33,872 acres in the potential units, 32,440 acres are
publicly owned lands withdrawn from entry. A complete discussion of the land
classification of the area and anticipated farming problems is given in the East
Mesa Land Classification and Development Report, dated April 1947. This
report shows that 18,612 acres of the 33,872 acres in the potential units have been
<(:1asslsi)ﬂed as irrigable; 3,782 acres are class 2 lands; and 14,830 acres class 3”

p. 1).

“Project development costs are estimated to average $615 an acre, which

inclt;c)ies $390 for a distribution system and $225 for predeveloping the lands”
p. 1).

“On the basis of a budget analysis it has been shown that class 3 lands would
not be able to pay for the cost of constructing a distribution system” (p. 2).

“However, the class 2 lands are so interspersed with class 3 and 6 lands that
their separate development would be physically impractical. If all 80-acre tracts
of predominantly class 2 and 3 lands were developed, it is estimated that less
than 20 percent of the total construction and predevelopment cost would be
recoverable from the settlers” (p. 2).

“This classification shows a total of 85,900 acres of class 2 and 8 lands,
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of which 18,612 acres are located within seven potential development areas.
Most of the lands tentatively classified as irrigable are of marginal character
and were designated as class 3. The class 2 and 3 lands not located within
the development areas represent isolated tracts scattered throughout the mesa,
which could not be served by a distribution system without the inclusion of a
large acreage of class 6, nonirrigable land” (last paragraph, p. 3).

“It appears likely that the irrigation of any substantial acreage of the mesa
lands would tend to enhance seriously the drainage difficulties in Imperiak
Valley unless additional drainage facilities are constructed” (last sentence
of middle paragraph, p. 4).

“Most of the mesa is publicly owned land under reclamation withdrawal.
Of the 33,872 acres in the potential units, 32,440 acres are publicly owned lands,
withdrawn from entry. There are 1,219 acres of privately owned lands located
within unit 1; 8 acres of State land; and 129 acres ownped by the Southern
Pacific Co.” (bottom paragraph, p. 4).

As practically all of these lands are publicly owned and have been with-
drawn by the Bureau of Reclamation, it is quite clear that the decision as to the
development and irrigation of its own land is for the Federal Government,
not California. What the decision should be is manifest; the report constitutes
an answer and refutation of arguments for proceeding to develop and irrigate
the mesas.

Assuming, however, that California would persist in the face of these decidedly
unfavorable factors, in a program to deliver Colorado River water to the 18,612
irrigable acres scattered among the seven areas potentially susceptible of de-
velopment, and assuming a similar ratio of irrigable to nonirrigable acres on
the west mesa (which is a most optimistic assumption), she can deliver the
required quantity of water and nevertheless remain with ease within her
limitation of 4,400,000 acre-feet.

I likewise noted in my final statement in the hearings on S. 1175 that the
amount of Colorado River water wasting into the Salton Sea from Imperial
Valley irrigation activities, namely, some 1,074,150 acre-feet, is almost enough
to supply the entire central Arizona project. I request that there be admitted
as evidence in this hearing the table which I submitted as exhibit A with
my final statement at the earlier hearings on S. 1175, which table was furnished
by the Bureau of Reclamation at Yuma, Ariz., and which shows the number of
acre-feet of water flowing into the Salton Sea from the Imperial irrigation
district and from the Imperial Valley in Mexico. I also request that the two
photographs which I submitted, as exhibits B and C, with my final statement
at such earlier hearings on S. 1175, be admitted in conjunction with my present
statement as evidence in the present hearing.

Such table is as follows:

ExHIBIT A
Imperial irrigation district Imperial Va(lllglsi' ‘j;ebéfexim, water | Return ﬂg; to Salton
Year : I From | Total, in-
Land Water Land Pilot Hanlon Total Mexico at clud{ng
trrigated | delivered | irrigated | Knob Heading Boumaary | that from
¥ | “Mexico
Acres | Acrefeet | Acres | Acrefeet | Acrefeet | Acrefeet | Acrefeet
424,202 | 2,270, 870, 268 870, 268
437,017 | 3,026,632 878, 086 878,086 |...
416,180 | 2,973, 794, 403 794,403 |_
419, 826 2,757, 774, 581 774,581 |.
416,709 |{ 2770 856,307 | 856,397
a9, 287 ({, 1 (8- 768,737 | 768,737
ag2179 |f,, 2 734,381 | 744,381
379,947 | 12,345, 900 1,152,106 1,152,106
384,256 | ! 2, 451, 860 . 710, 213 1,108, 257
393,609 |12 494,860 | 221,068 (81, 658 383, 483 1, 065, 141
405,646 | ! 2,717, 530 242, 059 1,022, 444 232, 858 1, 255, 302

1 U. 8. Bureau of Reclamation figures for delivery past drop No. 1 through All-American Canal.

Note.—All figures are from Imperial irrigation district except as otherwise noted. Operation of All-
American Canal began November 1040,
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The photographs appear at pages 568 and 569 of said hearings on S. 1175. I
hnvet. clipped these purely for present use, and they are attached to this state-
men

T shall leave the summarization of evidence against Senate Joint Resolution 4
to the Colorado River Basin States Committee.

However, I desire to point out that Senate Joint Resolution 145, the predecessor
of Senate Joint Resolution 4, was introduced in the last session on the last day
of hearings on 8. 1175 and was used as one of the vehicles to prevent its passage.

Under those circumstances, there surely is no question that it was introduced
for the purpose of delaying or defeating the passage of the legislation to authorize
the central Arizona project.

The Colorado River Basin States Committee in the hearings on Senate Joint
Resolution 145 authorized the fact that there is not and cannot be a justiciable
controversy until the authorization bill is passed.

I am confident that Arizona will win in the Supreme Court of the United States
if and when there is presented to it a justiciable controversy within the jurisdic-
tion of that Court and involving Arizona’s right under the Colorado River com-
pact, the Boulder Canyon Project Act, the California Self-Limitation Act, and the
Arizona water-delivery contract.

The delays incident to litigation prior to authorizing legislation, and the delays
after conclusion of such litigation in favor of Arizona, and the delays attendant
upon the presentation and passage of authorizing legislation thereafter, would be
disastrous. California will no doubt oppose the passage of such legislation on
some ground whenever it may be considered.

The people of Arizona by that time would have had to abandon their farms
and seek other places; business houses and banks would have failed: and the
economy of Arizona would have suffered to the point of disaster. It would be too
late to cure the damage suffered by reason of such delays.

And then (‘alifornia would come in and state that they had in the meantime
built up communities using Arizona’s water, and that to permit Arizona to use
its share of the water would dry up California communities; and in that manner
California would attempt to defeat the moral, equitable, and legal rights of her
neighbor and sister State.

ExHIBIT B

New River carrying Imperial Valley waste water to Salton Sea, April 1947.
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FINANCING PLAN

Under the plan set up by the bill, no part of the capital cost will be repaid by
the Arizona irrigators. Either the Federal Treasury, or the power users, are
expected to pay for all of it. The water will be sold to the irrigators at $4.50 per
acre-foot, which, according to the Reclamation Bureau, is less than the cost of
operation and maintenance alone.

IMPORTANCE OF POWER TO NEVADA

Abundant cheap power is essential to Nevada. Bridge Canyon power site,
properly developed, can be an asset to Nevada and the other intermountain areas
within transmission distance. DBut as proposed in this bill, a million and a
quarter acre-feet would ultimately bypass Boulder and Davis Dams, reducing
the power Nevada is entitled to at such projects. More important, Bridge
Canyon power itself would be loaded over with $300,000,000 of subsidy to an
Arizona irrigation project. When the Boulder Canyon Project Act was debated,
Nevada insisted that power at Boulder Dam should not have to pay for any part
of the All-American Canal. The power users of Nevada are entitled to have
the same principle apply to Bridge Canyon.

SUBSIDIES REQUIRED ! RELATION TO NATIONAL DEBT

The power users or the Federal taxpayers will have to provide not only the
$750,000,000 to $1,000,000,000 of capital costs, but also several million dollars per
year in operating expense.

The scheme set up in S. 75 does not contemplate that the Treasury will get out
of this project any money which can be used to pay interest on the billion dollars
of new national debt which it will represent. The interest collected from the
power customers is all used to retire capital invested in the aqueduct, as a subsidy
to Arizona’s irrigators. The lost interest alone, for 80 years at 2 percent, is over
a billion dollars, even if the capital is recovered ; and during the same period the
Federal taxpayers or the power users would also have to carry the burden of over
a gquarter million dollars of operating expense that the water users cannot pay.

Coming on the heels of a proposal to increase Federal income taxes 4 billions,
or to reduce the current budget by a comparable figure, any project that adds over
a billion to the national debt and fails to provide revenues to pay interest to the
bondholders, deserves mature consideration.

THE ESSENCE OF THE PLAN

Essentially, what Arizona proposes is that the Government build her an aque-
duct and get the most back, not from the Arizona irrigators (who are not going to
pay even for the power required for pumping water through this aqueduct) but
by building a power dam at Bridge Canyon, over 300 miles upstream, and selling
this power to California, Nevada, and Arizona users for a price high enough to pay
for both the aqueduct and the power dam. California is the biggest power mar-
ket. In short, Arizona proposes that California shall pay for the Arizona aque-
duct to take away the water that California’s own projects have been built to use.
Arizona invites the Government to risk the taxpayers’ money on the assumption
that California will cooperate in depriving her own projects of water.

RELATION OF COSTS8 AND VALUES

The whole area to be served is less than 600,000 acres. The best land in central
Arizona is worth $300 per acre. If it were all worth that much, the whole service
area would be worth $180,000,000. The project will cost over $750,000,000, or
more than four times the maximum value of all the land to be benefited. But
water for most of this 600,000 acres has been provided by projects already con-
structed. If the project is not built, perhaps 150,000 acres of war-boom land will
go back to the desert state it was in before 1940. $750,000,000 divided by 150,000
is $5,000 per acre, or, if only halif the project cost is allocated to irrigation, $2,500
per acre, to “rescue” land worth a tenth as much. There are no poor home-
steaders living on that 150,000 acres. They are large operators who put down
pumps, to “mine” an underground water supply which they knew to be limited,
to cash in on high prices. Neither the Federal Treasury nor the power users ot
California and Nevada should be called on to “rescue” them.
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EFFECT ON THE OTHER RECLAMATION STATES

If construction of the billion-dollar central Arizona project takes 10 years, it
will absorb, out of the annual construction budget available in all 17 Western
States, an average of $100,000,000 per year, and, during the peak years of activity,
several times that amount. The whole reclamation construction budget for all
the States this year is about $350,000,000, and this is the largest in history. Do
the other Western States want to get along on what is left after this all-time glant
devours the annual construction appropriations?

REACTION OF THE EASTERN BTATES

The East has supported western reclamation because it has paid its way. The
central Arizona project is the first project ever presented to Congress on which
the irrigators are unable to repay any part of the investment, and are unable to
pay even the operating costs and cost of power for pumping. Do the Western
States who have good projects want to forfeit eastern support and endanger the
whole reclamation program by identifying themselves with this promotion?

WATER

The enormous investment proposed in 8. 75 is a gamble on an uncertain water
supply. As the direct result of the Mexican Water Treaty, which was opposed
by two of the three Lower Division States, and by most of the water users in
Arizona, but which was supported by the sponsors of 8. 75, the lower basin
is confronted with a catastrophic water shortage. Commissioner Bashore fur-
nished the Senate, at my request, figures published in Senate Document 39, Sev-
enty-ninth Congress, showing that the face amount of the Government’s com-
mitments in the lower basin would exceed the supply available in a dry decade
like 1931-40, after the upper basin is fully developed, by well over 2,000,000 acre-
feet per year, and that even after drawing down Boulder Dam storage 1,500,000
acre-feet a year, there would be a deficit of over three-quarters of a million acre-
feet annually. In the hearings on 8. 1175, a bill like this in the Eightieth Con-
gress, Arizona's expert, Mr. Debler, admitted that Boulder cannot safely be drawn
down more than 900,000 acre-feet per year, and that in order to make good on the
Mexican treaty, the upper basin must be called upon to increase its deliveries at
Lee Ferry and reduce its own uses for periods as long as 20 years at a time.

REPORTS OF THE BUREAU OF THE BUDGET

On February 4, 1949, the Director of the Bureau of the Budget wrote the Sec-
retary of the Interior quoting the Commissioner of Reclamation’s admissions that
“assurance of a water supply is an extremely important element of the plan yet
to be resolved” ; saying that the Department of Agriculture *“questions whether
the benefits actually exceed costs”; quoting the Federal Power Commission’s
criticism “that there is no essential physical relationship between the Bridge
Canyon Power project and the central Arizona diversion project but that the
two are linked together in the report because of the need for subsidies from
electric power income;” quoting the State of Nevada's official comments that
“studies have been made by California and Nevada engineers which show that
there will be little or no water for the central Arizona project” and Nevada's
reference to “the limited storage behind the dam which in a few years would
fill with silt,” and ending with the statement of the Director of the Bureau of
the Budget that:

“From an examinaion of the report, of the comments of the affected States, and
of the remarks of other interested Federal agencies, it is apparent that there
are a number of important questions and unresolved issues connected with the
proposed central Arizona project. The provision of adequate water supply, if
found to be available. is admittedly a high-cost venture which is justified in the
report essentially on the basis of an urgent need to eliminate the threat of a seri-
ous disruption of the area’s economy. Even so, the life of certain major parts
of the project is apprecinbly less than the recommended 78-year pay-out period.
The work could be authorized only with a modification of existing law or as
an exception thercto.  Furthermore, there is no assurance that there will exist
the extremely important element of a substantial quantity of Colorado River
water available for diversion to central Arizona for irrigation and other purposes.

“The foregoing summary and the project report have been reviewed by the
President.  He has instructed me to advise you that authorization of the improve-
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ment is not in accord with his program at this time and that he again recom-
mends that measures be taken to bring about prompt settlement of the water-
rights controversy.”

Later, under pressure from the sponsors of the project, the Director wrote
on February 11 that litigation was not the only method to settle the controversy,
but that it might be determined through negotiation or by Congress. As to that,
more later. But the Budget Bureau has not retracted its condemnation of the
project’s economics.

NECESSITY FOR ADJUDICATION

Obviously, the Government should not risk a billion dollars nor any part of
it on a project dependent on an uncertain water supply. This project’s supply
is uncertain. It has a supply, at all, only if the Colorado River compact is con-
strued as Arizona wants it construed. Nevada and California are not in agree-
ment with Arizona’s interpretations. Governor Warren, of California, and Gov-
ernor Pittman, of Nevada, offered to Governor Osborn, of Arizona, to either
negotiate, arbitrate, or join in obtaining authorization by Congress for a suit in
the Supreme Court. The permission of Congress is necessary to the latter course
because the United States is a necessary party. Arizona has replied, refusing to
negotiate or arbitrate or litigate. She wants a political settlement in Congress.
‘The water rights involved here are States’ rights, not subject to disposition by
Congress. For 75 years the Western States have denied any power in the
Federal Government to determine or apportion their water rights, which are
founded in State law. The Constitution provides only two methods for settling
a dispute between States, by interstate compact or by original action in the
Supreme Court. California and Nevada have patiently tried the former approach
for a quarter century. The remaining alternative is litigation. The Western
States cannot safely acquiesce in the erroneous notion that the Federal Govern-
ment can constitutionally dictate and divide the uses of their water.

To put this matter at rest, the Senators from Nevada and California have
joined in introducing a resolution, Senate Joint Resolution 4, Eighty-first Con-
gress, to authorize suit, This jurisdictional bill should be speedily considered
and passed. Pending its disposition, no action should be taken on any large
consumptive use projects in the lower basin. No Senator would vote to build
a million-dollar structure on land whose title was in dispute. This project
involves a thousand times a million dollars. Nevada and California are not
afraid to submit their cases to the Supreme Court. If Arizona will not risk her
case in the Supreme Court, let her not ask Congress to risk a billion dollars on
the same gamble.

CARSON CrITY, NEV., August 17, 1949.
Hon. PAaT MCCARRAN,
United States Senator from Nevada,
Senate Office Building, Washington, D. C.:

We are informed by Northcutt Ely that a hearing will be held on Monday,
March 21, before Senate Committee on Interior and Insular Affairs to consider
the Colorado River litigation resolution, also the Arizona project for diversion
of water into the Salt River Valley. As our legislature is in session, a press of
work and obligations will prevent our attending the hearing on behalf of Nevada,
as contemplated by Governor Pittman. The Governor has directed a letter to
Senator O’Mahoney, chairman of the committee, reaffirming our desire for the
enactment of Senate Joint Resolution 4 and our opposition to the Arizona project,
or its consideration until Colorado River water allocations are clarified. A copy
of this letter is being air mailed to you by the Governor. We will greatly appre-
ciate your contacting Senator O’'Mahoney and doing what you can to sustain our
views as presented before the House Subcommittee of the Judiciary last year.

Sincerely,
ALAN BIBLE,
Attorney G@General for Nevada.
ALFRED MERRITT SMITH.
Nevada State Engincer.

The CuairmaN. The committee will stand in recess until tomorrow
morning at 10 o’clock, when Senator McFarland will resume the
stand.

(Whereupon, at 12:40 p. m., a recess was taken until 10 a. m. the
following day, Tuesday, March 22, 1949.)






CENTRAL ARIZONA PROJECT AND COLORADO RIVER
WATER RIGHTS

TURBSDAY, MARCH 22, 1849

UNITED STATES SENATE,
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
Washington, D. C.

The committee met, pursuant to adjournment, at 10:15 a. m., in
room 224, Senate Office Building, Senator Joseph C. O’Mahoney
(chairman) presiding.

Present: Senators O’Mahoney (chairman), Downey, McFarland,
Millikin, Anderson, Ecton, Kerr, Malone, Watkins.

The CHammMAN. The meeting will come to order.

Yesterday, it was indicated, Senator McFarland, that some of the
members of the committee might desire to query you.

Senator Downgy. Mr. Chairman, I think I was one of the Senators
who so indicated, but I have no questions to ask Senator McFarland.
Later in the hearing, one of our own witnesses may discuss certain
matters that were presented.

I don’t know whether my colleague, Senator Knowland, desires to
ask any questions of Senator McFarland or not.

Senator Knowranp. No; but I do have a brief statement to make
at the proper time.

Senator McFarLanp. Well, then, Mr. Chairman, that completes
our summarization of the evidence.

I would like to give the secretary a list of references to the testi-
mony which will %:a printed in the record later.. It may be more
detailed.

I would like to introduce for the printed record what is known as the
Doane Agricultural Service report on the project. I do not care
to read it.

The CammaN. What is the Doane Agricultural Service?

Senator McFarLanD. It is a company that makes reports on any
project, as to the feasibility, and so forth.

The CaHamrMAN. It is a private corporation?

Senator McFarLaND. Private corporation; yes.

The CuammaN. How did they come to make the report?

Senator McFarLanp. They were employed by interested parties.

Senator ANDERsON. What is the purpose of it—to counteract the
Department of Agriculture report?

nator McFarLanD. Well, it is a very complete report, Senator
Anderson. Yes, it will do that; it will have that effect.

Senator ANDErsoN. Then don’t you think we ought to put in the

record something about the agricultural experience of the Doane agri-
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cultural people in surveying farm lands, as contrasted to the experience
of the Department of Agriculture?

Senator McFarranp. That is in the back of the report. There is a
complete statement in the back of the report showing who they are
and their experience. It all appears in the report.

Senator ANDERsoN. Some of us know who they are.

Senator McFarrLanp. I think, Senator, you could state that a little
more definitely than I.

Senator ANpersoN. No; I think not.

The Cuairman. Without objection, the report may be received.

Senator Downry. Mr. Chairman, will it be filed as a committee
document, or will it be printed?

Senator McFarLanD. I would like it to be printed. The committee
can determine that later on.

The CuairmaN. The committee can determine what is to be done
about it.

(The document referred to above has been made a part of the
committee’s records on file : Report on Central Arizona Project by the
Doane Agricultural Service, Inc., St. Louis, Mo.)

The CuairmaN. Senator McFarland, I desire to ask a simple ques-
tion about the distance between the Bridge Canyon Dam site and the
pumping stations at the Parker Dam.

Senator McFarLanp. The Bridge Canyon Dam site?

The CHARMAN. The length of the tunnel.

S’ena;,or McFarLaND. I believe, Mr. Baker, that is about 123 miles;
isn’t it ¢

Mr. Bager. The tunnel is 78 miles long but the air distance between
those two locations would be about 120 miles.

Senator McFarLaND. One hundred and twenty miles.

The CrHAIRMAN. I understood you to say yesterday that the con-
struction of the tunnel was not projected immediately.

Senator McFarvanp. That is correct.

The CraIRMAN. Because of certain economic considerations ?

Senator McFaruanD. That is correct.

The CHaAIRMAN. What were those considerations{

Senator McFarranp. Well, until the cost of construction comes
down, and the demand for power is sufliciently great to justify its con-
struction—that is, the demand for the power that is used for this
pumping—the revenue from the extra power that would be saved b
discontinuing pumping would equal or more than pay for the tunnel.

The CrairmaN. Well, the agricultural features of the project—that
is to say, the irrigation—would be dependent, or not, on the tunnel

Senator McFarvanp. No, that would be taken care of in the mean-
time, Mr. Chairman, by the pumping from Lake Havasu. The project
would be complete, so far as the agricultural end of it is concerned.
The tunnel might be constructed 5 years from now, 10 years from now,
25 years, or 40, depending upon conditions at the time.

he CHAIRMAN. Is there a statement here somewhere to show the
difference in cost with the tunnel in and the tunnel out ?

Senator McFarLaNp. Well, we have not tried to show the difference,
or the Reclamation Service in their report did not file complete data
on the cost of the tunnel, for the reason that it can never be determined,
except in light of the factors prevailing at the time when it is to be
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built. In other words, they say it should not be built right now be-
cause of the present high cost.

I am just giving offthand the last estimate 1 had of what it would
cost, and that would be around $400.000,000, as I recall. The tunnel,
in vears to come, may be constructed for half that amount.

The CriairmaN, Is that estimate included in the estimate of the cost
of the project or not?

Senator McFarLanp. No, it is not: because that feature is to be
delaved until some future date, when it will have to be presented again.

Senator Dowxey. Mr. Chairman, in that connection I might make
this comment from the standpoint of California:

One of the defects in the present plan of Arizona, as pointed out, I
think, by the Federal Power Commission and other agencies, is that
there is no connection. in the irrigation features, or logically, between
the Bridge Canyon Dam and the central Arizona project. Central
Arizona will not draw any water from the Bridge Canyon Dam. It
gets its water out of the Hoover Dam and out of the river.

Consequently, the Bridge Canyon Dam is merely being brought into
the project, so that a very valuable power project in the lower basin
may be used as a means of financing a project that otherwise would
not be considered feasible.

Now, to overcome that objection which has been made by the Gov-
ernment agencies, S. 75 then projects the possibility at some time in the
future, of actually diverting the water from Bridge Canyon Dam by
this tunnel. It would thereby be made an integral part of the central
Arizona project, if the height of the dam were utilized and the water
were diverted from it.

I might say that I believe that, in prior reports, the Department of
the Interior iYnas found the building of the tunnel infeasible and that
its building might easily enough double the cost of the project; it
might make it a billion-and-a-half-dollar proposition, instead of three-
quarters of a billion. I am just stating California’s viewpoint on that.

Senator McFarvLanp. Mr. Chairman, if I might make this statement :

Originally this proposed legislation did not provide for the pump-
ing plant at Lake Havasu, it provided solely for the water to be di-
verted through the tunnel at Bridge Canyon. Then as it developed, it
was found that the cost of construction was going up to the point
that it was advisable to delay the construction of the tunnel. The
building of that dam, of course, has a direct connection with the
Eroject, other than to provide a forebay for entrance to the tunnel,

ecause it will afford the power to be used for the pumping of the
water.

Everyone knows that you could have those pumping plants out there
from now on and if you did not have power for them they would not
be any good. You could have the aqueduct, but without power to
pump the water into the aqueduct it would not be any good.

There is now no power available out in that part of the country,
from any source whatever, to pump this water; Bridge Canyon is the
closest available source for developing adequate power, so the dam,
power plant, and pumping facilities have to be brought in as one
project.

It is just as completely one project as if water were diverted into
the tunnel from the beginning.
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Senator DowNEY. Mr. Chairman, might I just comment upon that:
Undoubtedly Bridge Canyon and Glen Canyon will be built. Un-
doubtedly that power will become available for pumping purposes,
for California, Arizona, or elsewhere in that neighborhood.

It is not that Arizona has to have this plan in order to get the power
from Bridge Canyon to pump her water; she has to have it as an
integral part of the project to finance this otherwise impossible propo-
sition. By joining one with the other she has taken a very valuable

wer asset 1n the lower basin and converted it wholly to her own use;

rst, by the direct use of a third of the power itself, of which the
market value would be worth a great deal to the Government or to
other places, and then by adding a considerable amount to the charge
for the use of the power. That makes it no longer cheap power, but
makes it rather expensive power. We will go into that later, and I
will not prolong it now.

Senator McFarLanp. I would say that power to be sold at 4.02 mills
is cheap power. As a matter of fact, that is as cheap power as you
will find any place. If Glen Canyon, or anything else, 1s to be built,
and if there is no more substance in this project than there is in the
avera%e project throughout the United States as to power and irriga-
tion, these are questions this committee will have to decide.

The Cuamuman. I wonder if it would be feasible for us to agree that
in the preliminary presentation of this matter we shall do our utmost
to confine ourselves to the facts and then defer argument until after
the factsarein. Would that be agreeable to both sides ¢

Senator McFarLaND. That is certainly agreeable.

Senator Downey. It isentirely agreeable to me. I had not realized
in my statement that I was transgressing.

The Cuarrman. This is just a suggestion for the future.

Senator DowNEY. Entirely agreeable. I think it is a very wise
provision.

Senator McFaruaND. Mr. Chairman, if I have argued, I beg the
Chairman’s pardon, but it is difficult to keep from arguing on some-
thing in which you are so much interested.

The Cuamman. That is all right.

Any other questions to be directed to Senator McFarland on his
testimony of yesterday?

Yesterday, a statement was handed to me by Senator McCarran,
of Nevada which was inserted in the record. A statement was also
handed to me by Mr. Louis G. Hines, national legislative representa-
tive of the American Federation of Labor, discussing Senate Joint
Resolution 4. This was also presented for inclusion in the record.

Without objection, it will appear at the appropriate place.

(The statement referred to above is as follows:)

STATEMENT OF LEWIs G. HINES, NATIONAL LEGISLATIVE REPRESENTATIVE OF THE
AMERICAN FEDERATION OF LABOR, BEFORE THE SENATE COMMITTEE ON INTERIOR
AND INSULAR AFFAIRS IN RE SENATE JOINT RESOLUTION 4, MARrcH 21, 1949

I am appearing here today in my official capacity as the national legislative
representative of the American Federation of Labor in support of Senate Joint
Resolution 4. The subject matter contained in this resolution claimed the atten-
tion of the American Federation of Labor at its convention held at Cincinnati,
Ohio, November 15 to 22, 1948, inclusive.

The following resolution was presented to the convention and adopted
unanimously :
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“RESOLUTION NO. 48

“Whereas it is common knowledge that the available volume of water in the
Colorado River system is far from being suflicient to satisfy the claims and
demands of the States of the basin of said river system, particularly as to the
States of the lower basin, and interstate controversies exist and have existed
for 25 years between said States, or some of them, as to the amount of water
from said Colorado River system each is entitled to utilize, and such contro-
versies have tended to hamper the development and maintenance of civic, agri-
cultural, and industrial life within the States of the lower basin particularly ; and

“Whereas so long as there remain undeveloped economically feasible hydro-
electric potentialities on said river, the use of oil and other fuels for the purpose
of generating electric power is unduly expensive, uneconolic, and wasteful of
the national resources of our Nation; and

“Whereas so long as there remain undeveloped economically feasible reclama-
tion potentialities which can be supported by the use of the waters of said river
system, the full development of the national agricultural economy is retarded
to the detriment of the Nation as a whole : Therefore be it

“Resolved by the sizrty-seventh convention of-the American Federation of
Labor, That such interstate controversies are against the best interests of the
Nation and should be determined, and that the Federal Government should take
and support such action as may be necessary to have such controversies speedily
adjudicated by the appropriate court of the United States, and to this end the
American Federation of Labor recommends speedy enactment by the Congress
of such legislation as will enable such judicial determination of existing inter-
state controversies which hamper and delay the full utilization of the waters of
said river system. -

“Referred to committee on resolutions.

“Your committee recommends the adoption of the resolution.

“On motion of Assistant Committee Secretary Soderstrom the report of the
committee was adopted.”

While we realize that a controversy exists between certain States affected in
this matter, I desire to point out that the American Federation of Labor is not
taking any sides in the interstate controversy. What we are doing is suggesting
the adoption of Senate Joint Resolution 4. as a way out of this dilemma that
exists at the present time. We believe that the Constitution of the United States
gives the Supreme Court original jurisdiction in interstate disputes. There
appears to be no other place to go in order to settle this matter hut to the Supreme
Court. Only Congress can grant consent for the Governinent to be made a party to
a suit that will enable the matter to be decided by the Supreme Court.

I urge speedy enactment by the Congress of such legislation as will enable
judicial determination of existing interstate controversies which hamper and
delay the full utilization of the Colorado River system.

Mr. Chairman and members of the committee, I desire to extend to you the
thanks of the American Federation of Labor for your courtesy and attention.

The Caammax. It occurs to me, however, to ask how many persons
intend to or would like to be heard. Let me suggest not to interrupt
the proceedings at this time, but all persons who have come with the
idea of presenting any views to this committee should give their names
to the clerk at the conclusion of this morning’s session, so that the
committee may be advised.

Senator Downey, there being no other matters at this time, you may
proceed.

Senator Dow~Ney. Mr. Chairman, I will present the list of wit-
nesses for California which I believe will be very brief and will expe-
dite this hearing as much as possible. I will present those names.

My colleague from California is here. He has to go to another com-
mittee meeting, so he will make the first statement for California.

The CuairmaN. Senator Knowland, we will be very glad to hear
from you.

Senator McFarLaND. Senator, would you like to come up here while
you are making your statement ¢

Senator KNowranD. I think this will be all right.

90762—49—5
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STATEMENT OF WILLIAM F. KNOWLAND, UNITED STATES
SENATOR, STATE OF CALIFORNIA

Senator KnowrLaxp., Mr. Chairman and gentlemen, as a coauthor
of Senate Joint Resolution 4, I must necessarily be in opposition to
S. 75, and I therefore appear before you for the dual purpose of
supporting Senate Joint Resolution 4 and opposing S. 75.

Mr. Chairman, all of the members of this committee represent States
-where, to more or less degree, sufficient water for man’s activities, for
domestic, agricultural, and industrial uses, represents the difference
between progress, prosperity, and civilization, and desert and desola-
tion. ater is the lifeblood of our Western States. Without an
adequate and dependable supply, much fertile agricultural land would
revert to desert and industrial expansion would come to an end.
While the Colorado River has a long historical record, a realization
of its potentialities is but of recent acquisition.

The Secretary of the Interior has officially told the Congress that
there is not enough water in this interstate, international stream sys-
tem to satisfy all claimants, and surely the unfortunate difference
of opinion between the State which I have the honor to represent and
Arizona over their respective rights to use the waters of the river is
well known to most of you. It is, of course, the insufficiency of the
water to satisfy the aspirations of both States that has led to this
controversy. There are three ways in which honest differences of
opinion might be settled: First, negotiation; second; arbitration;
third, judicial determination. If I believed it was possible to settle
this problem by either of the first two methods, I would not be here
advocating Senate Joint Resolution 4. It is now the only alternative.
The sooner the facts are settled by the Supreme Court, the better it
will be for Arizona, California, and Nevada.

Gov. Earl Warren, of California, and previous governors of the
State, have attempted to get a settlement agreed upon, by negotiation
or arbitration. Arizona Eas declined. Big stakes are at issue. Cali-
fornia thinks its position is correct, and has backed its belief with the
expenditure or commitment of about $550,000,000 by the people of our
State. Arizona is just as sure it is correct, and as<ks this Congress to
back her belief with the expenditure of $738,000,000. This is 1import-
ant money on both sides, but the difference is that Arizona seeks to
spend not its money to back up its belief in the correctness of its posi-
tion, but, rather, seeks to get the Federal Government to put it up—
and this before the rights of either State have been firmly, finally, and
judicially determined.

For bear in mind, Mr. Chairman, that the rights of Arizona and Cal-
ifornia, to a large part, at least, stem from the apportionment of use
of Colorado River system waters as made by the Colorado River com-

act in 1922. That compact did not make any apportionment to any
State, and for 26 years the contest has raged, to the point that neither
side, apparently, can recede from its political and publicly stated posi-
tion. Each State honestly interprets that document differently.

The Boulder Canvon Project Act, adopted by the Congress in 1928,
required that California adopt an act of limitation if Arizona failed
to ratify the compact. Arizona at first did fail to ratify and Califor-
nia adopted it Limitation Act, and each State has its separate inter-
pretations of the Project Act and of the Limitation Act.
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The Project Act authorized the Secretary of the Interior to make
contracts for the storage and delivery of Lake Mead water, and con-
tracts have been made by the Secretary with Arizona and California
and Nevada. But each of these contracts declares that the specified
water shall be delivered only if it is available to the State under the
Compact and the Project Act. So, Mr. Chairman, the controversy
goes on. None of the States has a certificate of title to its claimed
water, and it is but natural that the longer the controversy lasts,
the hotter the fires of antagonism flame. California contends that,
under our Constitution and law, the United States Supreme Court is
the proper forum for a settlement of this type of dispute between the
lower basin States.

The American way to settle this dispute is to leave it to the courts.
Our Constitution—article III, section 2—gives the United States
Supreme Court original jurisdiction in such an interstate controversy,
ang the Judicial Code, section 233, passed years ago, gives that Court
exclusive jurisdiction in such an interstate controversy.

Yet before a judicial determination has been made Arizona seeks by
S. 75 to have this Congress authorize a three-quarter-billion-dollar
project where the rights to the water to serve that project are in dis-

ute. We all know what the Secretary of the Interior said last year.
quite:

The water which California projects, Federal or other, now in existence or
under construction will require when they are in full operation is a great dea}
more than the amount which that State is entitled to use if all of Arizona’'s con-
tentions are taken to be true. Similarly, the water which Arizona projects now
in existence, under construction, or authorized will require when they are fully
developed i8 much more than the supply available to that State if all of Califor-
nia’s contentions are taken to be true. .

So said Mr. Krug, in his letter to Senator Butler on May 13, 1948.
That’s the situation, gentlemen, without the central Arizona project
which is not yet authorized. It will be worse if that project is added
to those bidding for the water which isn’t there.

I deplore this quarrel, which can only be aggravated if either State
claims more water for more projects, makes even greater “overdrafts”
on the water account of the already “insolvent” lower Colorado River.
Three-quarters of a billion dollars is a lot of money to be spent on any

roject. That’s more than the Panama Canal cost; it’s more than

VA cost; it’s about the estimated cost of the St. Lawrence seaway.
And it’s a lot of money, even if backed up with a gold bond title
policy of insurance. Certainly, it cannot be built if there is the slight-
est question as to Arizona’s rights to the necessary water to serve it.
When, as, and if, the Court speaks and says that Arizona’s claims
are valid, then will be time enough to consider so huge an expenditure.

So, Mr. Chairman, I oppose S. 75 at this time, and I urge that this
committee withhold its approval of that bill. I support and urge the
adoption of Senate Joint Resolution 4, of which I am a coauthor, be-
cause it offers the only hope for a legal, for an American decision—
one that will settle the existing controversy between two States whose
borders touch, whose economies are tied together, who, but for this
blocking situation which stands in the way of one or the other’s proper
ambitions, should and could move forward to new horizons. Once
we have had a judicial determination I hope that all of us ean join
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together to aid in the most economic and productive development of
the water resources of the Nation.

Thank you very much, Mr. Chairman.

The CHAmMAN. Are there any questions?

Senator McFarranDp. I have one question.

Senator, your last statement interests me. I take it from your
statement that your objection to this project is chiefly your dispute as
to the rights of Arizona to the water?

Senator Knowranp. That is one of the basic objections, yes. On all
of these projects it is important to all of our States to be sure that they
are economically feasible, because I find in the 314 years that I have
been in the Senate, that there are many people in other sections of the
country who do not recognize the importance and desirability of rec-
Jamation in general. I do not like to see any controversies which may
in effect weaken our whole theory of reclamation, which I personally
believe is sound.

Senator McFarranp. Well, if this were settled, as we contend that it
is settled, and if the Congress was convinced that we had the right to
this water, either by a decision of the Supreme Court, or otherwise,
would you still be opposing the project
- Senator Knowraxp. No. I would say this: That if we could get
a judicial determination of this matter so that that was out of the way,
and if the able Senators from Arizona could demonstrate that the
project was economically feasible, I have long felt that anything
which builds one section of our country builds the whole Nation. 1
would be just as much interested in aiding the Senator from Arizona
in bringing water which is its lifeblood, to his State as to my own
State, or to any other Western State.

But I think in all of these projects we all have a double responsi-
bility to be sure that they are economically feasible.

Senator McFarLaND. But as far as your State is concerned, the
settlement of the water right is all you are interested in ?

Senator KNowranp. No. I am speaking now on my own responsi-
bility as one United States Senator in this body. I think that we
have to settle the controversy. When there is an honest difference of
opinion which cannot be settled by either arbitration or negotiation,
there is only one way left to settle it, in my judgment, and that is by
judicial determination. It seems to me that the legitimate aspirations
of Arizona, California, Nevada, and the other States can then best be
carried out with that part of the controversy behind us.

Senator McFarLanD. Senator, frankly, what I amn tryving to deter-
mine is whether, if it were settled, you would still be in here opposing
us and trying to prevent us from using our water.

Senator KNnowrLaNp. No, Senator, I think you will bear me out—
it was my privilege to serve on the Appropriations Committee for 2
years with your senior colleague from Arizona. I took just as much
interest in aiding your colleague to get appropriations for projects
in your State, as for mine, or any of the other Western States, just as
I have for projects in other sections of the country of a public-works
nature.

I believe that it is sound, I believe that it contributes to the wealth
and prosperity of the Nation. If you mean to imply that I would be
interested in holding the development of your State back, the answer
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is definitely no. I am interested in Arizona and all of the States
moving forward on a sound basis.

Senator McFarLanp. That is all the questions I have.

Senator Kerr. I would like to ask a question, Mr. Chairman.

The CHAIRMAN. Senator Kerr.

Senator Kerr. As I understand it, the sole purpose of S. 75 is to
authorize the project, Senator. If it were acted upon favorably by
this committee, then by the Senate, and then by the House, and then
signed by the President, it would still have only the dignity of an
authorization act and would carry no appropriation within itself.

Senator KNowrLanp. That is correct; S. 75 is an authorization bill.
But I will say to the able Senator from Oklahoma that it has been my
observation that getting an authorization bill was something like a
camel getting his nose in under the tent. It isthen used to come before
the Appropriations Committee and say, “Well, now, we have the
authorization, consequently let us immediately get started on the
appropriation.”

ince it is apparent—and I think all people who have examined the
situation will admit—that there is an honest difference of opinion
in this controversy, and hence, as I tried to point out in my statement,
there is not not enough available water in the lower basin to take care
of what each State considers to be its legitimate needs from the lower
basin quota of water, then it is not sound public policy to add to the
potﬁntlal overdrafts until we find out just what the situation ac-
tually is.

Selblyator Kerr. It still is but an authorization bill?

Senator Kxowranp. It still is but an authorization bill.

Senator Kerr. And could not be vitalized except by further action
of Congress is appropriating money to doso?

Senator KnowrLanp. That is correct.

Senator Kerr. As I understand it—and, frankly, T will now say
that I certainly do not know what my opinion would be until I have
Leard a lot more than I have now heard—but as I understand it
Arizona takes the position that there is at this time no controversy
over which the Supreme Court could take jurisdiction, as between
California, Arizona, and Nevada?

Senator Knowranp. I would like to say this in answer to the
Senator——

Senator Kerr. Is that their position? I would like to know.

Senator KNowLaND. The Senator from Arizona would probably
be able to better state his position than I would be able to state it for
him. T am not an attorney. I happen to be a newspaperman. I
would prefer not to get into the legal phases of the problem because
we have able lawyers on both sides of this controversy, who, I think,
will testify here.

I am convinced, as a layman, from what the attorneys have pointed
out to me, that there is a case sufficient to warrant going before the
Supreme Court of the United States. I know that the people of Cali-
fornia and the government of California feel very deep}y that there is
a matter which needs to be judicially determined.

Senator Kerr. I did not want to engage in an argument with the
Senator, and since I don’t seem to be able to get him to answer my ques-
tions, I will not ask any more.
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The CuarrRMAN. Senator Anderson.

Senator ANpersoN. Mr. Chairman, I am wondering if it is possible,
based on some of the things said here, that the Bureau of Reclamation
can furnish us a sort of balance sheet on Colorado River water, as of
1922 and as of 1949. That is a fairly substantial period of years, but
what I mean is this: There are those people who contend that water is
disappearing from the river. I was reading Frank Waters’ book on
the Colorado River in which he says that the old-timers say water is

adually disappearing. There are others who claim that changes
1n the glacial situations are changing the flows in these rivers.

Would it not be possible for someone to tell us whether that is true
ornot? Whether there is still as much water in the river as there was
in 1922 when we divided it up?

Then wouldn’t it be possible to find out whether the demand has
increased per acre?

For example, in the beginning years the feasibility of a project was
based upon the type of crops under that finding of feasibility, 1t might
use 2 feet per acre. Now you have a type of agriculture that uses 4
1feet pgr acre. Have you no obligation to stay within the calculated

imits?

The same thing is true in California, of course. The type of agri-
culture that has been brought in is using tremendous quantities of
water. In the meantime, Nevada has not gotten to use its water yet,
and we in New Mexico, although the San Juan pours an awful lot of
water into the Colorado, have not had a chance to use any of that yet.
One little tiny project, involving about 3,000 acres has been tentatively
rejected at least, because they are not sure there will be enongh water
to do all the other things they want to do with the river. We cannot
get an acre-foot, apparently——

The CHAIRMAN. Igefore this hearing is over

Senator ANDERsON. I am just wondering if we could not get some
sort of a sheet to look at which would show us whether the water is
disappearing or whether the demand per acre is increasing. I have
never seen the over-all ficures on the river. I have heard what Ari-
zona wants and what California wants, but what does the whole stream
want? The settlement which was made in the Upper Basin States is
eminently satisfactory to my State. T think it is a very fine piece of
work, and I could not praise too highly the other States which were
generous to those of us that were somewhat small.

But T do feel that any businessman looking at his business would
like to compare a balance sheet of 1922 with what the balance sheet
might be in 1950.

The Crratryrax. The information that the Senator states is essential,
I think, to an understanding of the problem. It will be brought out.

Senator ANpersoN. Will it be requested ¢

Senator Warkins. Mr. Chairman. may I suggest the comprehensive
report on the Colorado River gives all that information?

Senator ANprrsoN. I am not so sure, I have gone through it.

Senator Warkins. If they don’t have it there, then there probably
isn’t any, because that contains all the records, the reports, and the
measurements on the stream.

Senator ANpErsoN. Let me put it this way, Mr. Chairman:
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I have a set of books on my business. The individual books contain
all the information that I want. But they are not brought together
in a single balance sheet until an accountant does it and sends it to
me. All the information in the Colorado River report that I have
seen is of an over-all nature, and I do not know where it is brought
together—at least, I have never found it, and I have gone through
it—showing the differences between the time they signed the contract
and the present flow of the Colorado River, both at Lee Ferry and
where it crosses into Mexico.

Senator WaTkiNs. I was pointing out, Senator, that I think all the
recc;lrds they have up to the time that report was made are contained
in there.

Senator ANDERsON. Yes; but the working out of it statistically is
not done.

Senator Wartgins. Well, I imagine that it would be helpful if they
would go ahead and lay it out here in very simple language so that
we would all see it.

Senator ANpErsON. That is what I wanted.

Senator Warkins. But I just wanted to mention, I think all the
information I have up to the date of that report is in the report.

Senator ANpErsoN. That could be.

Senator MarLove. Mr. Chairman, I think the Senator from New
Mexico has brought up a very pertinent subject, along the lines regard-
mg which I remarked yesterday.

There is no doubt that in the Yast 10 or 12 years there is considerably
less water in the whole system than there was when we authorized
the Boulder Dam project. Now, if we could get this record, I would
suggest that we go even back of 1922, because hearings started then
and we were using data back of 1922,

When I supervised the writing of Senate Document 186, that was
in 1927, 21 years ago, and water has gone under the bridge for 21
years. I would suggest that is one of the first things we should have,
not only the total amount of water but the run-off at Lee Ferry, and
perhaps the estimated use in the upper States, together with some
clarification for the benefit of the committee as to where and how much
the river is augmented below Lee Ferry; what the evaporation is, or
was then, and is now. Experiments have been run almost continu-
ously, because we have Lake Mead there, which increases its opera-
tion.

In other words, the water supply of the river for these years from,
say, 1915 to 1948, inclusive. All those years are available.

{ believe the Senator from New Mexico is exactly right. Another
thing which I regret very much—but we are still doing it—is that
first we talk about California and Arizona, then reluctantly we bring
Nevada into the picture, and then very reluctantly we say that maybe
New Mexico and Utah might be a part of it, if it was finally consid-
ered. Let’s get this whole picture before the committee.

The CramrmaN. That is the purpose of this hearing, and if we were
to proceed to listen to the evidence instead of arguing about it, we
might get somewhere.

enator Marone. Well, let us ask for it.

The CHammaN. But we have a regular order here. Senator

Downey is about to present his case.
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Senator McFarLaxp. I do not want to make a statement, but I
would like to call attention to the fact that the amount of water was
fully discussed in the hearings on S. 1175 and is also contained in this
report.

Ii would like to ask that this report also be printed in the record.

The Cuarman. What report is that?

Senator McFarLanp. This is the report on the Central Arizona
project.

The Cuamman. Whose report ?

Senator McFarLanp. By the Bureau of Reclamation.

The Cuamman. It is part of our record here.

Senator McFarLanp. I agree that it would be well for it to be sum-
marized.

Senator Maroxe. Mr. Chairman, we are not talking about summar-
izing a project that might be cut out for Nevada, California, or Ari-
zona, we are talking about the over-all water supply.

Now, I have before me here——

Senator McFarraxp. Senator, if I may interrupt, that is what I
meant by a summarization.

Senator MaLoxE. This, as I understand it, is a report on the project
itself, is it not?

Senator McFarra~np. It discusses the whole water supply of the

sroject.
P SJenator Marox~e. I have the report and I went over it last night.
It does not discuss it from this angle.
Senator McFarLaxp. I do not care to argue the matter.
The CiiairMaN. Senator Downey.

STATEMENT OF SHERIDAN DOWNEY, UNITED STATES SENATOR,
STATE OF CALIFORNIA

Senator Dow~NEey. Mr. Chairman and gentlemen, I am going to
read what I hope will be a brief and compact statement, in which I will
only anticipate the issues that will be covered by witnesses from Cali-
fornia, who have a far greater familiarity with the subject than have L.
It the statement scems somewhat terse, it will be understood. It is
more the recital of the points that we expect to develop than a dis-
cussion or defense of them.

Congress has before it two conflicting measures relating to the Colo-
rado River. One is S. 75, a bill offered by Arizona to authorize con-
struction of the Central Arizona project. The other, Senate Joint
Resolution 4, is a resolution offered by California and Nevada to grant
the consent of Congress to a suit in the United States Supreme Court
to determine the wate rcontroversy in the lower basin of the Colorado
River.

The basic question is whether Congress shall give serious considera-
tion to authorization of a billion-dollar project to utilize water which
is in dispute between Arizona and Ca]]ifornia, or whether it shall
authorize a determination of the dispute in the Supreme Court before
considering the project further.

As to the litigation resolution:

The California witnesses will endeavor to show that—

1. Arizona and California have been locked in controversy over the
meaning of the Colorado River compact and associated documents for
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a quarter century. There is no prospect of settling the controversy by
negotiation or arbitration.

Now, Mr. Chairman, I wish to divert from my written statement to
say this: The junior Senator from Arizona criticized California be-
cause it was only recently that we sought a resolution allowing Cali-
fornia to proceed to the Supreme Court of the United States. I believe
we have had such a resolution in Congress for the last 3 years, and
through the opposition of Arizona we have been prevented from secur-
ing its passage.

This dispute between Arizona and California only became acute, a
desperate situation for both States, about 3 years ago, when the treaty
with Mexico gave to Mexico approximately a million acre-feet of water
more than all of us, at least in California, had believed that Mexico was
entitled to or should receive.

Of course, we all accept as wise and just that allotment to Mexico.
There is no criticism or complaint about that, but it was after this
subtraction of approximately a million acre-feet from the waters of
the Colorado River that none of the pioneer developers there had fore-
seen nor admitted that Mexico rightly deserved, when this situation
did become acute.

I now return to my written statement.

2. The existence of this controversy imperils the orderly develop-
ment of the lower basin of the Colorado River.

3. Two of the three lower Division States, California and Nevada,
seek a judicial determination of the controversy by submission of their
case to the United States Supreme Court.

4. As the United States is an indispensable party to such a case in
the Supreme Court, the consent of Congress is necessary.

5. The controversy is justiciable. It involves. as said by the Interior
Department, at least four great unsolved questions encompassing over
2.000,000 acre-feet, and I now interpolate to say that our witnesses
will discuss those four complicated legal questions hereafter. As said
by the Interior Department:

The bare statement of these questions, the knowledge that there is disagreement
hetween Arizona and California about the answers to bhe given them, and the
fact that, if the contentions of either State are accepted in full and if full develop-
ment of the upper basin within the limits fixed by the Colorado River Compact
is assumed. there is not available for use in the other State sufficient water for all
the projects, Federal and local, which are already in existence or anthorized,
would seem to indicate that there exists a justiciable controversy between the
States.

And in frankness, T want to say that later the Interior Department
did indicate that if Congress felt there was not a justiciable contro-
versv. then it certainly could be made one by the authorization of some
project in Arizona.

6. The issues, as defined by the Department of the Interior, are all
questions of law and of interpretation of written instruments, primar-
ily the Boulder Canyon Project Act, the Colorado River compact. and
the California Limitation Act. They can all be disposed of speedily,
without protracted testimony. N

Even in a jury case, the interpretation of written instruments is
primarily the duty of the judge, and not of the jury.

7. These issues cannot be constitutionally determined by Congress.

As to the Central Arizona project:
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The California engineering witnesses will endeavor to show that:

1. Cost. The cost of the project is some $750,000,000, and, on some
assumptions, will exceed a billion dollars. And I might say materially
exceed that sum. This is more than the cost of TVA or the St. Law-
rence seaway, and about five times the cost of the Boulder Canyon
project.

2. Area benefited. Unlike TVA or the St. Lawrence seaway, on
which a comparable expenditure benefits several States, this project
is to “rescue” 150,000 acres of land. This is equal to the area put into
production in this area during the war boom by drilling wells to “mine”
the ground water, which was known to be inadequate.

3. Cost and values per acre. Central Arizona land is worth at most
€300 per acre. Much of the desert land put into cultivation during
the war, which will be “rescued” by this project, was bought from
the State at a fraction of that price. But at $300 per acre, the whole
irrigated area of central Arizona, less than 600,000 acres, could be
bought for $180,000,000, and the 150,000 acres at stake could be bought
for $45,000,000. By contrast, this project will cost approximately

5750,000,000. If only half that amount is allocated to irrigation, the
cost per acre of land “rescued” is about $2,500 and the cost of the whole
project is four or five times the value of all the agricultural land in
central Arizona.

I mean that good land, with the water there and ready for cultiva-
tion is worth $300 per acre. I do not mean, if it is in citrus, as a
comparatively small amount is, that it is not worth more, or in other
isolated cases. But the value of the land, with water, seldom exceeds
$300 per acre.

4. Financing. The capital cost is not expected to be repaid by
Arizona. The water will be sold to irrigators at $4.50 per acre-foot.
This is less than the cost of operation and maintenance, even if a nom-
inal charge is made for power for pumping.

I now divert from my written statement to say this: The pumping
of the water on the 983-foot lift will take one-third of all the great
bulk of power developed in Bridge Canyon. That power at com-
mercial rates in Arizona or California could be sold for $5,000,000 a
year, and if you consider pumping charges as a part of operation and
maintenance, as I think you would, operation and maintenance would
run to ten, eleven or twelve dollars per acre-foot. According to the
statement of the Department of the Interior, the most the farmer
could pay for all charges is about $+.75 an acre-foot. In other words,
operation and maintennace, including pumping charges, would be
three times the total amount that the lands of Arizona could pay.

The power users or the Federal taxpayer will thus have to liquidate
not only all the capital costs, but provide part of the money for the
operating expense of the aqueduct, several million dollars per year.

The Treasury will not receive any net revenues with which to pay
interest on the billion dollars which the project will add to the national
debt. While the California power customers will pay interest, S. 75
contemplates that the money so collected will be used to retire capital
invested in the aqueduct, as a subsidy to Arizona. .

5. Sales of power. Since the irrigators cannot repay the capital, it
is planned to write off about $80,000.000 and to recover about $700,-
000,000 by selling power, primarily to California, for enough to pay
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not only for the Bridge Canyon power dam, but also for the Central
Arizona aqueduct. The power users of California are thus expected
to pay for the Arizona aqueduct, to take the water that the California
projects were built to use.

6. Water requirements: The California witnesses disagree with the
estimates of the project’s sponsors as to the water requirements of the
area now cultivated in Arizona, and will state their reasons.

7. Proposal for an engineering board. Finally, California’s engi-
neering witnesses will present a specific proposal, based on the prece-
dent of the Boulder Canyon project, for the appointment of an engi-
neering board of national standing to review the project’s economic,
engineering, and water questions, before Congress attempts to pass on
these technical matters.

I wish now. Mr. Chairman, to insert in the record, without reading
it, a memorial of the California Legislature, a copy of which is at-
tached to my statement. I hold the original certified copy here.

Now Mr. Chairman, anticipating two or three questions——

Sen;tor MiLugIN. Mr. Chairman, may I ask what this memorial is
about

Senator DownEY. I beg your pardon, Senator, I should have de-
scribed it. It is a memorial of our State Legislature stating Cali-
fornia’s position on this controversy with Arizona. I will be glad to
read it, if that is desirable.

The CaamMaN. I do not think that is necessary.

(The document referred to above is as follows:)

MEMORIAL OF THE CALIFORNIA LEGISLATURE

California’s case was summarized by Joint Resolution No. 10 of the California
Legislature, adopted January 27, 1949, as follows:

“Whereas more than three million five hundred thousand inhabitants of this
State are dependent upon the Colorado River as a source of supplemental water
supply for domestic purposes; and

“Whereas the metropolitan areas of Southern California, including those within
approximately two thousand two hundred square miles of coastal plain and
foothills extending from Los Angeleg to Riverside and San Bernardino and those
in San Diego and vicinity are dependent upon the Colorado River as a source
of supplemental water supply for municipal and industrial purposes; and

“Whereas over one million acres of lands of this State are solely dependent
upon the Colorado River as a source of water supply for irrigation purposes; and

“Whereas there is now pending in the United States Senate a bill (S. 73)
which, if enacted, would authorize the Central Valley Project; and

“Whereas there is insufficient water available in the Lower Basin of the Colo-
rado River to supply the Central Arizona Project withont depriving the people
of California of their right to use that water and jeopardizing their investment
in distribution facilities which amounts to more than five hundred million dollars
($500,000,000) ; and

“Whereas the States of California and Arizona have been unable to agree as
to their respective rights to the use of the water of the Colorado River; and

“Whereas resolutions (8. J. Res. 4 and H. J. Res. 3) are now pending before
the United States Congress which would, if adopted, authorize a suit in the
United States Supreme Court to determine the respective rights of the States
of Arizona, Nevada, and California to the use of the water of the Colorado
River; and

“Whereas the authorigation of the Central Arizona Project prior to an adju-
dication of water rights would greatly intensify the dispute between the States
of California and Arizona and result in the possible expenditure of hundreds
of millions of dollars of public money to construct a project for which there would
be an inadequate water supply: now, therefore, be it

“Resolved by the Assembly and the Benate of the State of California, jointly,
That the United States Congress is respectfully memorialized and urged to adopt
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one of the resolutions authorizing a suit in the United States Supreme Court to
adjudicate the respective rights of the States of Arizona, Nevada, and California
to the use of the water of the Colorado River; and be it further

“Resolved, That the United States Congress is respectfully memorialized
and urged to suspend further consideration of the proposed Central Arizona
Project pending the determination of the respective rights of the States of Ari-
zona, Nevada, and California to the use of the water ot the Colorado River; and
be it further

“Resolved, That copies of this resolution be transmitted to the President of the
United States, the President of the Senate of the United States, the Speaker of the
House of Representatives of the United States, and to each Senator and Repre-
sentative from California in the Congress of the United States.”

Senator DowNEy. It is a reiteration of what has been said and what
will be said hereafter.

First, anticipating a question that might be asked me by Senator
McFarland, as to whether California would have no opposition to this
project if the Supreme Court, or some other agency should decide
the matter, yes, I, as a Senator from California, from the Colorado
River Basin, and representing the Nation, would have serious objec-
tion. First, I think it is totally inequitable to all of the Colorado
River Basin States.

The Bridge Canyon Reservoir site is the foundation for a power
project of great profit. Out of that, the financial plan of the Arizona
project expects to take one-third of the power, without any cost, and
all profits from two-thirds of the power. I would say that under their
financial statement, that dam site is worth $400,000,000 to the lower
basin States. I cannot believe that it is equitable and fair to set over
to Arizona the entire value and profits from that project for a period
of 70 or 80 years to provide water for the equivalent of 150,000 acres,
and that is what it amounts to.

At 4 acre-feet to the acre, that comes to six or seven hundred thou-
sand acre-feet, and that is about the net amount of water that will be
delivered.

I think that Utah, New Mexico, Nevada, California, and Arizona
all have some interest in the value of that asset, which undoubtedly will
be developed by the Nation some day.

Mr. Chairman, it will later be developed that there is another item
of expense here without which the Arizona project cannot be carried
cut, and that is the building of Glen Canyon Dam. It is admitted in
the reports of the Bureau of Reclamation that Bridge Canyon Dam,
left to itself, will silt up in 40 years and will become of little value,
This project does not expect to pay out for perhaps 90 or 100 years.

Consequently, in order to protect the Bridge Canyon Dam from
silting up; we have to build Glen Canyon Dam, which is above Bridge
Canyon, in the upper basin. That will cost another £150,000,000.

Senator Mr.Lixin., What did you call that dam, sir?

Senator Dowxkey. Glen Canyon Dam. It will cost another $150,-
000.000. That is in the upper basin.

Of course, that will have other uses than providing against silting
in the Bridge Canyon Reservoir. But one of its large profitable uses
would be to help to detain the silt that would otherwise fill up Bridge
Canyon Reservoir.

No provision is made in this project as to how the upper or lower
basin States should participate in the cost of Glen Canyon Dam, or
how they should participate in the profits that would be made there.
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The authorization of this project. rather casually, as is suggested,
would be an authorization. in my opinion, of Glen Canyon Dam and
a direction to the Secretary of the Interior, under S. 75, if he believes
it is necessary to protect Bridge Canyon Dam, to build Glen Canyon
Dam and spend 150 or 200 million dollars.

I might say that S. 75 is a wide-open blank check for the Secretary
of the interior to spend any money that he deems necessary to make
this project feasible.

In the third place, Mr. Chairman, my objection to this project, going
beyond the legal dispute, is this: I think the reclamation States have
a heavy interest in preventing an authorization such as this, which
would rescue lands at such an extraordinary expense that it will un-
doubtedly shock all Senators, certainly those outside of the reclama-
tion States. I think it would retard the advancement of reclamation
in the West. And I think that merely by the imposition of a direct
burden of eight or nine hundred million dollars—and I include in this
figure the cost of Glen Canyon, that has to be considered; but not.
the possibility of building the tunnel—the bill would impose such an:
obligation on the Federal Government that it would become most
difticult for any of the Western States to get appropriations behind
this mammoth appropriation without a great deal of trouble.

In connection with that, in the 50 years—slightly less—that the
Reclamation Bureau has been in existence, it has on?;' spent $1,500,-
000,000. Now, S. 75 contains the possibility of going beyond that sum.
As a minimum it would certainly be substantially more than half of it.

I want to say to my distinguished and dear friend from Oklahoma,
that, from my own viewpoint, I have never looked at an authorization
otherwise than as the solemn and binding finding of the authorizing
committee, to be taken as such by the Appropriations Committee. The
attitude that the distinguished Senator seems to express is: Well, this
is not too important here. We can authorize this perhaps to make a
justiciable controversy, but the Appropriations Committee can check
us if it is too extravagant and grandiose a project.

To me at least, the primary obligation of determining the financial
feasibility of any great undertaking by the Federal Government rests
upon the authorizing committee. As far as financial feasibility and
justice is concerned, that is generally considered binding upon the
Appropriations Committees. They. then, make appropriations as
they think money is available and as they think appropriations should
properly be made.

Subsequent witnesses, quoting the Department of Justice and other
agencies of the Government, will convince the Senator—I hope—
that there is a justiciable controversy existing right now of the firmest
kind, and that at the worst, if the Supreme Court should decide not,
E'e would only lose a few months’ time by presenting it on the present

asis.

Senator Kerr. If I may ask a question at that point, Senator : First,
let me say this. I was not trying to get into an argument with your
colleague. I was trying to get some information which I am going
to eventually try to get somewhere. It seems that I succeded only in
starting an argument. I am certainly not going to do that now.

- As I understand it, if there is no justiciable issue, Congress cannot,
make one.
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Senator DowngYy. Oh, well, Senator, I would not go that far. It
might be, although I could not agree with this theory—it is Arizona’s
theory—that if tﬁere is no justiciable issue now, but if the authorization
were made and the construction of the works by the United States
Government were imminent, then California would be in a stronger
position for claiming there is a justiciable controversy.

Senator Kerr. The thing that came to my mind is this: I take it
that this committee and this Congress are not going to authorize a
project that is not justified on adequate studies, from the standpoint
of economic feasibility.

Senator Downey. I am relieved to hear the Senator say that. Then
we are in complete accord.

Senator Kerr. The thought I was trying to develop here with your
colleague was this—and I would like to ask you, if you don’t mind,
Senator, without starting an argument, because I am not going to
engage 1n an argument——

§enator Downey. Please do, Senator.

Senator Kerr. In view of the fact that there would be no authoriza-
tion unless there was economic justification, and in view of the fact
that even if there were authorization there would be no vitalization
of it without appropriation, the question I was going to ask him was
this: If it were not a fact that the authorization of this project, if it
were found economically feasible, would not serve to create the justi-
ciable issue which, as I understand it, California seeks to create by
this Senate Joint Resolution 4.

Senator DownEey. No, Senator; we do not attempt to create the
justiciable controversy by Senate Joint Resolution 4. We claim that
a very serious and substantial one now exists.

COSen%tor Kerr. Then why doesn’t California take it to the Supreme
urt

Senator DownNry. Because, Senator, no State can resort to the
Supreme Court on any case involving the rights of States to Colorado
River water in which the United States 1s an indispensable party
without the consent, either of the Executive, in certain cases, or Con-
gress. We have been unable to go to the Supreme Court because we
have not been able to secure the consent o% Congress to make the
United States Government a party to it. All this resolution would
do would be to waive the immunity of the United States not to be sued
by a State.

There have been three cases between Arizona and California in
which Arizona was the petitioner. The last case was dismissed because
the United States Government was not a party defendant. The
Supreme Court held that the United States is an indispensable party.

Senator Kerr. Did they not also hold that there was no justiciable
issue between the States?

Senator DownEeY. I am not aware of that, if they did, Senator.

Senator McFarLanp. I think that was absolutely the fact.

Senator DownEY. Very well. As I understood, the cases were each
dismissed. There might have been a further reason.

The only point I am trying to make is that California cannot get
into the court without the consent of Congress or the Chief Executive.

Senator Kerr. That would only be where California had a con-
troversy with the Nation, would it not, Senator?

Senator DowNEy. Noj; with the sister States.
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Senator Kerr. In those cases where cause is limited to the sister
State aren’t the books full of cases where the Government was not a
party to the litigation?

Senator DownNEY. No. In the case I mentioned the Court held
that the United States Government is an indispensable party in any
litigation between States involving rights in the Colorado River.
The United States has certain rights on that river, including great
dams and navigation rights. The United States is an indispensable
party, Senator.

Senator ANpErsoN. Will you yield to me for just a second ¢

Senator Kerr. Certainly.

Senator ANpErsoN. When California was defending did it raise
that as a defense?

Senator DownEey. No.

Senator AnpersoN. Did California, in other words, try to rush into
court and go through with it, or was that raised by defense?

s Sen?ator DownEey. Mr. Shaw, was that raised as a defense by the
tate

Mr. Suaw. The contention was raised by California and the five
other States in the basin.

Senator ANDErsoN. Therefore California has not been so interested
to ﬁt this adjudicated, has it, really ¢

. SHaw. I would like to present that subject a little later.

Senator DownEey. Yes, Mr. Shaw will cover that later.

I might say, Senator, that that did not involve this controversy we
are dealing with here. We will be very glad to discuss those cases
with you. It was an entirely different problem.

Senator ANpersoN. I just wondered 1f it dealt with this question of
water between the two States.

Senator Downey. Mr. Chairman, T now want to read the Bureau
of the Budget communication to the Secretary of the Interior, being
the report of the Bureau of the Budget on the central Arizona project.

I want to state that later on there was a communication from the
Bureau of the Budget to the Interior Department. In my own opin-
ion it does not vary the effect of the recommendation made in the re-
port which I will read. I must admit that to me, at least, the later
letter is quite ambiguous and just why it was written I do not know.
But I will read this, and will rest upon this. ,

Probably subsequent documents which developed out of this docu-
ment will come before the committee, but in my own opinion the dec-
laration of the Bureau of the Budget on the policy of the President in
relation to the central Arizona project has not been modified by any
subsequent document. But I will freely admit that the Senator from
Arizona, or someone else, may claim there have been such documents.

This is dated February 4, 1949. It is signed by Frank Pace, Jr.,
and is addressed to the Secretary of Interior:

ExecUTIVE OFFICE OF THE PRESIDENT,
BUREAU OF THHE BUDGET,
Washington 25, D. C., Fcbruary 4, 1949.
MY DEAR MR. SECRETARY : In Director Webb's letter of September 16, 1948, con-
cerning your report on the central Arizona project, he pointed out that the
Bureau of the Budget had not completed its review and analysis but agreed with
your suggestion that the report should be forwarded to the Congress. I am now
able to advise you that the Bureau of the Budget has completed its study of the
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report and a determination has been made of the relationship of the proposed
project to the program of the President.

The report proposes the construction of the Bridge Canyon Dam and power
plant, a pumping plant at Lake Havasu, and an aqueduct from there to Granite
Reef Dam in central Arizona, together with other appurtenant works for the
purpose of providing supplemental water to irrigation areas in central Arizouna
and hydrolectric power in the Arizona-southern California area. The total
estimated cost of the project as of January 1948 is §738,4058,000, of which (based
on existing law)- $420,000,000 would be allocated to irrigation, $291,000.000 to
eleetric power, $18,000,000 to municipal water supply, $6.000,000 to flood control,
and about $3,000,000 to fish and wildlife. It is proposed to install 750,000 kilo-
watts capacity of power generation at Bridge Canyon Dam, with about 2 percent
additional generation at smaller dams on the project.

The report calls for an ultimate annual diversion of 1,200,000 acre-feet of
water from the Colorado River at Lake Havasu (Parker Dum) with a pump
lift of U85 feet to the Granite Reef aqueduct through which it would be conveyed
for a distance of 241 miles to the Phoenix area of Arizona as a supplemental
supply of irrigation water. The use of such supplemental water would be
(1) to replace the overdraft on the ground water basins, (2) to permit the
drainage of excess salts out of the area and maintain a salt balance, (3) to
provide a supplemental supply to lands now in production but not adequately
irrigated, (4) to increase the water supply for the city of Tucson, and (§) to
maintain irrigation of 73,500 acres of land formerly irrigated but now idle for
lack of water. It is proposed to charge the district $4.50 per acre-foot of water.
The duty of water varies between projects and between surface and pumped
water. However, diversion demand of surface water at district headgate is
given as an average of something about 5 acre-feet per acre. The rate for power
would be (under existing law) 6.22 mills.

1t is the opinion of the regional director of the Bureau of Reclamation that
the “project has engineering feasibility in the sense that there are no physical
obstacles * * * that could not be overcome.” He states, however, that
“financial feasibility of the project is more difficult to determine” and further
in his report to the Commissioner of Reclamation, he raises the question of
adequacy of the water supply for this project.

It is pointed out in the report that the project as proposed is economically
infeasible under existing Reclamation laws and that it is essentially a “rescue”
project designed to eliminate the threat of a serious disruption of the area’s
economy. Modifications in these laws are therefore proposed in the report to
extend the repayment period for the entire project, including power, to 78 years
and to use one-fifth of the interest component on the commercial power invest-
ment to aid in the repayment of irrigation features.

Here I wish to interpolate that that plan is changed in S. 75 and
now all of the interest component on the power will be diverted to the
irrigation features. This is not a report on S. 75. We have had no
report on S. 75. This report was on the central Arizona project as
it was presented last year.

I return now to the letter:

The State of Arizona says that under the Colorado River compact, other agree-
ments, and California’s self-limitation act, Arizona has allocated to its use
3,670,000 acre-feet of water per year. It states that it is now using from the
main stream of the Colorado and its tributaries in Arizona a grand total of
1,408,000 acre-feet of water per year, thus leaving 2,262,000 acre-feet for addi-
tional consumption which cannot be lawfully used elsewhere than in Arizona.
It estimates the (consumptive) use for the central Arizona project at 1,077,000
acre-feet, which together with the other planned uses will still leave in the
main stream, according to the State's estimate, a balance of 619,000 acre-feet
apportioned to Arizona for future use and for reservoir losses. Arizona bases
its case for diversion of water from the Colorado River upon these fizures and
proposes to use such water as a supplemental supply for lands now inadequately
irri; ated. It states further that the irrigation of lands in central Arizona has
been expanded beyond the water supply of central Arizona and that this is
resulting in an exhaustion of their underground supply with insuflicient surface
stream flow t{o maintain production in the lands now irrigated. To avoid the
danger to the entire economy of the State, it considers it essential that the
central Arizona project be expedited.
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The Commissioner of Reclamation states that assurance of a water supply is
an extremely important element of the plan yet to be resolved ; that the showing
in the report of there being a substantial quantity of Colorado River water for
diversion to, central Arizona for irrigation and other purposes is based upon the-
assumption that claims of the State of Arizona to this water are valid, He states
that the State of California challenges the validity of Arizona’s claim and that
if the contentions of the State of California are correct, there will he no depend-
able water supply from the Colorado River for this diversion. He further states
that the Bureau of Reclamation and the Department of the Interior cannot au-
thoritatively resolve this conflict between States and that it can be resolved only
by agreement among the States, by court action, or by an agency having proper
jurisdiction.

The comments of the several affected State governments and interested Fed-
eral agencies with respeet to his report contain a number of objections and
reservations with respect to the proposed project. Specifically, the Department
of Agriculture questions whether the benefits actually exceed costs. It ques-
tions, as it has on numerous other occasions in commenting on proposed Reclama-
tion projects, the use of the gross rather than the net crop return method of
computing benefits. The Department further says, “The actual relation of
benetits to costs is still further obscured by what appears to be a failure to use
the market value of power in estimating for evaluation purposes, the cost of
pumping the water supply. Market value must be used in economiec evaluation
because the power has alternative uses.” Commenting further on benefits, the
Secretary of Agriculture states * * * * wlile it is necessary that benefits
exceed costs if a project is to be considered economically justitied, this alone
is not sufficient. Sound economies and common sense require: First, the con-
sideration of possible alternatives; and, second, the choice of that alternative
yielding the largest return on the investment.” The comments of the Depart-
ment of Agriculture go even further and state, “At least in the respects men-
tioned above, the benefits used in testing the economic soundness of the project
are in error. We would recommend, therefore, that further and more careful
consideration be given to the economic evaluation of the proposed project.”

The Federal Power Commission points out that there is no essential physical
relationship between the Bridge Canyon power project and the central Arizona
diversion project but that the two are linked together in the report because of the
need for subsidies from electric power income to help finance the irrigation
improvement. It also indicates that the burden of the irrig:ation costs are con-
siderable and that the proposed charges for electric power consequently approach
a level where such power cannot be classed as low cost in this region. The
Federal Power Commission also suggests that further studies are required
before the proper installed capacity at Bridge Canyon power plant can be
finally determined and that it could probably be cousiderably more than the
750,000 kilowatts proposed.

The State of Nevada says: “There is a grave question regarding the avail-
ability of water to Arizona to supply the project. * * * Studies have heen
made by California and Nevada engineers which show there will be little or
no water for the central Arizona project. * * * Investigations and reports
should be held up or be only preliminary in character where there is a question
as to availability of water.” The State of Nevada further says that some
engineers have expressed an opinion that the Bridge Canyon Dam and Res-
ervoir cannot be utilized properly and to its full extent as a power project
because of the limited storage behind the dam which in a few years would fill
with silt and power service would depend on natural fluctuating river iow. They
raise questions as to whether it would not he desirable to construct Glen
Canyon, which would provide much additional storage capacity, at the same:
time as Bridge Canyon.

The State of Nevada, in commenting on the economic justification of the
project, computes the net irrigation construction costs on the acreage which
will be salvaged by the project at $1.469 per acre and questions the justifica-
tion of such costs in the face of an estimated farm-land value with irrigation
of §300 per acre.

The State of California says that a controversy has existed between California
and Arizona for many years as to their respective claims to Colorado River
water and that conferences held on this subject throughout have not brought
a solution. The State further says that until there is a final settlement of
the water rizhts, the aggregate of Arizona and California claims to Colorado
River water will exceed the amount of water availuble to the lower basin
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States under the Colorado River compact and relevant statutes and decisions.
It states that as long as the present unsettled situation exists, each State
in the lower basin must, of necessity, interest itself in the others’ projects
which would overlap its claims. Accordingly, the State of California submits
the following conclusions: (a) The plan for construction, operation and main-
tenance of the proposed project is not financially feasible under existing Fed-
eral reclamation law and the modifications thereof considered in the report;
(b) consideration of an authorization for the central Arizona project should
be withheld until a determination has been made of the respective rights of
the lower basin States to the waters of the Colorado River system; and
(c¢) extensive and detailed studies and investigations should bhe made by
the Bureau of Reclamation of local water supply and use in order to determine
accurately the amount of supplemental water needed for existing irrigated lands
in the Salt River and Middle Gila River Valleys and to formulate plans for
additional conservation of local water supplies.

With reference to the controversy that exists between the claims of the
States of the lower basin, it is concluded that the situation has not changed
since your interim report of July 14, 1947, on the status of your investigations
of potential water resource developments in the Colorado River Basin. In the
report of the Commissioner of Reclamation, approved by you, it is stased “that
further development of the water resources of the Colorado River Basin, par-
ticularly large-scale development, is seriously handicapped, if not barred, by
lack of a determination of the rights of the individual States to utilize the
waters of the Colorado River system.”

On July 23, 1947, Director Webb replied to your letter of July 19, 1947, as
follows:

“* & #® Acting under authority of the President’s directive of July 2, 1946,
I am able to advise you that there would be no objection to submission of the
proposed interim report to the Congress, but that the authorization of any of
the projects inventoried in your report should not be considered to be in accord
with the program of the President until a determination is made of the rights
of the individual States to utilize the waters of the Colorado River system.”

From an examination of the report, of the comments of the affected States,
and of the comments of other interested Federal agencies, it is apparent that
there are a number of important questions and unresolved issues connected with
the proposed central Arizona project. 'The provision of adequate water supply,
if found to be available, is admittedly a high-cost venture which is justified in
the report essentially on the basis of an urgent need to eliminate the threat
of a serious disruption of the area’s economy. Even so, the life of certain
major parts of the project is appreciably less than the recommended 78-year
pay-out period. The work could be authorized only with a modification of
existing lnw or as an exception thereto. Furthermore, there is no assurance
that there will exist the “extremely important element” of a substantial quan-
tity of Colorado River water available for diversion to central Arizona for
frrigation and other purposes.

The foregoing summary and the project report have been reviewed by the
President. He has instructed me to advise you that authorization of the im-
provement is not in accord with his program at this time and that he again
recommends that measures be taken to bring about prompt settlement of the
water-rights controversy.

Sincerely yours,
FrANK PAck, Jr., Director.

Now again, I reiterate there are certain subsequent documents that,
according to the Bureau of the Budget, were prompted by the inter-
position of certain of the congressional representatives, and that
to me are ambiguous——

Senator McFaruaND. I will be one of them, Senator.

Senator DowNEY. Well, I understand there was nobody from Cali-
fornia. As I say, those documents are ambiguous to me. The Sena-
tor might justly make some argument that they modified it but in
my opinion they do not. I am not going to read them at this time
but they should, of course, be read and considered as a part of the
proceeding before we are through.
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Likewise, Mr. Chairman, before we conclude we will want to read
the full reports of the Agriculture Department, the Federal Power
Commission and other reports.

That is all I have unless my very distinguished friend from Arizona
wants to ask a question.

Senator Warkins. Is that letter a report from the Bureau of the
Budget?

Senator DowNEY. Yes.

Senator Watkins. And what is the date of that?

Senator Downey. That is dated February 4, 1949. There was an-
other letter written February 11, I believe, but I will leave Senator
McFarland to read and interpret that if he wants to.

Senator McFarLanD. Mr. Chairman, I suggest that be made a part
of the record. The committee will be able to interpret these docu-
ments themselves. They are clarifying.

The CaamMaN. These letters have already been admitted into the
record and are available to all the members. However, I will ask
that :;ihe letter dated February 11, 1949, now be made a part of the
record.

(The document above referred to is as follows:)

BxXECUTIVE OFFICE OF THE PRESIDENT,
BuUreaU or THE BUDGET,
February 11, 1949.

My DEAR SENATOR O'MAHONEY: Members of the Congress have raised a ques-
tion as to the interpretation to he placed upon the last clause of the last sentence
of my letter of February 4, 1049, addressed to the Secretary of the Interior ad-
vising him of the relationship to the program of the President of the central
Arizona project. The clause referred to reads as follows: “* * * gand that
he [the President] again recommends that measures be taken to bring about
prompt settlement of the water-rights controversy.” .

During the last Congress in connection with consideration of Senate Joint
Resolution 145 and House Joint Resolution 227, this Office advised the Attorney
General that it would be in accord with the program of the President to resolve
the water-rights controversy by waiving immunity of the United States to suit
and by granting permission to the States to bring such actions as they might de-
sire, if the Congress felt it to be necessary to take such action. This advice was
transmitted to the Congress by the Attorney General. Similar advice was also
transmitted by the Secretary of the Interior, together with specific suggestions
as to a form of a resolution which the Congress might consider.

In order that there may be no misunderstanding of the President’s position,
I shall be grateful if you will advise the members of your committee that the
President has not at any time indicated that suit in the Supreme Court is the
only method of resolving the water-rights controversy which is acceptable to him.
On the contrary, the letters addressed to the Congress last year, as indicated
above, stated specifically that enactment of the resolution authorizing suit
would be acceptable to the President “* * * {f the Congress feels it is
necessary to take such action in order to compose differences among the States
with reference to the waters of the Colorado River * * 2

The project report and materials relating to the posititon of the several States
affected are now before your Committee for consideration. If the Congress, as
a matter of national policy, makes a determination that there is a water supply
available for the central Arizona project, the President will consider all factors
involved in any legislation to authorize the project and will inform the Congress
of his views respecting the specific provisions of this legislation.

Sincerely yours,
FRANK PACE, Jr., Director.

The CHARMAN. Senator Downey, I should like to ask you one or
two questions. Senate Joint Resolution 4 is different from the reso-
lution which was introduced in the Congress last year$?

Senator DownEY. That is correct, sir.
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The CaairMaN. Would you care to state for the record the differ-
ence beltween the two?

Senator Dowxgky. Mr. Chairman, I do it with some hesitation, as
I understand the resolution last year directed the Attorney General
to commence a suit in the Supreme Court. This year it waives the
immunity of the Federal Government from suit. They accomplish
the same end with somewhat different language.

Senator Warkins. Mr. Chairman, I just want to suggest—didn’t
the one before the first resolution also direct the Attorney General to
intervene?

Senator DowNEY. Yes; I think that is a correct statement.

The CHamrMAN. I thought Senator Downey might desire to make
a statement of the difference for the record.

Senator DowNEY. Yes.

The CmairMaN. Do you know what the reason was for changing
that?

Senator DowNEY. It was done at the suggestion of the Department
of Justice. Our present resolution conforms to the suggestions made
by the Department of Justice. _

The Crairman. The resolution which is now before us opens with
this preliminary clause:

“Whereas there are controversies of long standing among the States of the
lower Colorado River Basin over the rights of those States to the use of water
under certain provisions of the Colorado River compact—
and so forth.

The second clause:

Whereas those controversies—

namely, the controversies among the States of the lower basin—I am
interpolating here—

now adversely affect and limit the development of various projects in that basin—

assuming that to be the lower Colorado River basin.

Senator DowNEY. Yes.

The CHAIRMAN (reading) :

For impounding, regulating, and using the waters of the Colorado River and
its tributaries—
et cetera.

Then the final preliminary clause reads:

Whereas the Supreme Court of the United States in Arizona v. Californie
(208 U. 8. 558) held in effect that there can be no final adjudication of rights to
the use of the waters of the Colorado River system without the presence, as &
party, of the United States: Now, therefore, be it Resolved—
and so on.

As an advocate, and one of the sponsors of this resolution, is it your
thought that if it should be enacted and the consent of Congress
should be given to the joinder of the United States, the issues in con-
troversy before the Supreme Court and to be passed upon by that
Supreme Court would be corfined to the controversies in the lower
Colorado River Basin, or would they involve the entire system?

Senator DownNey. The suggestion was made that the resolution
should be enlarged so as to bring within its scope all of the States in
the basin.
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The CuatrmaN. Do you mean the entire basin, or the lower basin?

Senator DownNey. The entire basin. That suggestion has been
made.

But as far as we are concerned, we can conceive of no controversy
between the lower and the upper basin States, or any of the States in
the lower or upper basins. We have no controversy of any kind to
settle with any other of the basin States.

The CHAIRMAN. Well, again calling your attention to the fact that
the preliminary clauses refer to the controversies of the States of the
lower basin and their effect upon the projects which have been con-
structed or are contemplated for the lower basin, nevertheless the
body of the resolution proceeds thus:

That consent is hereby given to the joinder of the United States of America as
.a party in any suit or suits, commenced within 2 years—
and I will ask you a question about that later—

from the effective date of this resolution in the Supreme Court of the United
States by any State of the lower basin of the Colorado River, as that basin is de-
fined in the Colorado River compact, for the adjudication of claims of right
.asserted by such State—

which I take to be a State of the lower basin—
by any other State—

that includes any State at all.

Senator DowNEY. That is right.

The CraikMaN. Whether in the basin or out of the basin—

-or by the United States, with respect to the waters of the Colorado River system,
as defined in said compact available for use in that basin. Process in any such
suit may be served upon the Attorney General.

Now, I ask you two questions: Why does it propose to grant con-
sent to litigation in which any State may participate, whether within
the lower basin or within the whole basin, or not; and, why does it
refer, or why does it mean that the waters of the Colorado River
system is the basis of the adjudication?

Senator Dowxey. Mr. Chairman, all T can say is that that resolu-
tion. I am informed, was drafted in conformity with the suggestions
of the Department of Justice. I never thought that it included within
its scope anything affecting any States outside the Colorado River
Basin, but it does leave open, as we understand that resolution, the
right of any State in the Colorado River system to proceed to liti-

ation.
& I might say this, Mr. Chairman: I rather think that that was drafted
and introduced before we knew about the upper-basin compact. I
want to assert that we will be very happy at any stage to amend this
resolution to make it appertain only to disputes among the lower-
basin States. As a matter of fact, that was our idea. I am informed
that it was the Department of Justice that desired this.

I have also been told that certain representatives of the upper-
basin States either have acquiesced in this or have desired it. I see
no purpose, and I know of no possible dispute that could now exist
between the upper- and lower-basin States.

The CHaIRMAN. As you say, the upper-basin States have made a
compact by which they have undertaken to distribute the waters
which have been allocated to the upper basin by the Colorado River
compact, among themselves.
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Senator DownNEy. Yes, sir.

The CHaIRMAN. If the lower-basin States had been able to make &
similar compact, why, of course, we would not be here.

Senator DowNEy. That is right.

The CHamrMaN. But the language of this resolution naturally
prompts the inquiry as to whether or not the sponsors of the resolu-
tion desire to involve the whole basin in the controversy.

Now, the purpose of the upper-basin compact was to secure this
agreement as to the utilization of the water to which the upper basin

is entitled under the compact, and to proceed at the earliest possible

date to the construction of the projects which will utilize that.

Now, you have just said, as I understand it, that sponsors of the
resolution would not object to an amendment of this resolution.

Senator DowNEY. I would prefer that. I am very much in accord
with that.

The CHARMAN. I am just asking for information on that.

Senator Dow~Eey. I would prefer that.

The CuairMaN. You would prefer to amend it so as to make it
clear that the upper basin and the States of that basin are not included
in the controversies? :

Senator DownNEy. That is correct.

The Cuamman. Now, then, adverting to the time limit, the consent
which is asked here is to the joinder of the United States, “in any suit
or suits commenced within two years after the effective date of the
resolution.” Why so long a period ?

Senator DownEy. I think perhaps there is some thought that they
might file a suit and then want to go back and file it a second time.
We want to have plenty of time. I want to say again, that we would
be glad to shorten that time.

he CHAIRMAN. If that period were to remain unchanged, would it
not have the effect of bringing to a halt all development until that
period had passed and the controversy had been settled ?

Senator DownEeYy. Well, Mr. Chairman, if we took advantage of
that full 2 years, it certainly would. I can understand the propriet,
of what the chairman is suggesting, that that is too long a periody.
We would be very happy to shorten that period.

I think it was done with the idea that as a practicality, these things
take quite a long time, and there was the possibility that as to some
suit we might have it dismissed, because it was not properly drawn or
properly defended, or something like that.

I have great confidence in counsel for California, and I think they
would know how to proceed to prosecute their rights if they are so
authorized.

The CuairMAN. I have equal confidence, I would say to the Senator
from California.

Senator WaTkINs. I would like to ask the Senator if California is
not prepared now to immediately begin a suit, as soon as the authori-
zation is made.

Senator DownEey. I think the suit would probably be filed within
60 days, Senator.

Senator WaTtkins. I thought that probably was the situation be-
cause this controversy, as I understand it, has been brewing for 25
years.
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Senator DowNEY. It is a most unhappy one for us in California.

Senator WaTkins. I will grant that, but what I wanted to indicate
was that you should be all ready, if you have been fighting it out for
25 years, to start at once.

Senator DownEey. I doubt that it would take more than 60 days to
prepare the suit and file it.

Senator WaTkINs. I would like to observe that I am very happy to
note the Senator would exclude the upper-basin States, because we
do not want to be held up by any controversies that California and
Arizona may have.

Senator DownNEy. I would be happy to have the chairman of the
committee discuss that with our witnesses who actually are to contact
the representatives of the Department of Justice.

Now, unless I have misunderstood our California lawyers, this was
drafted in this form at the suggestion of the Department of Justice.
If I am mistaken in that, I apelogize to the committee, but I think not.

The Cuammryan. Off the record, please.

(Discussion off the record.)

The CraIRMAN. Senator Knowland, the Chair was questioning Sen-
ator Downey at the conclusion of his opening statement, with respect
to the meaning of some of the terms in Senate Joint Resolution No. 4.
The preliminary clauses make it clear that the resolution is filed be-
cause of controversies among the States of the lower Colorado River
Basin, and that the purpose of the resolution is to secure an adjudica-
tion of those controversies in the lower Colorado River Basin.

I pointed out, however, the language of the resolution itself is such
as to enable any State, whether in or out of the lower basin, or indeed,
the whole Colorado River Basin, to become a party to the litigation,
and also seems to make the waters of the entire Colorado River system
a subject of the litigation.

I pointed out that the Senate has just passed the law giving ap-
proval to the upper Colorado Basin compact; that this compact repre-
sents an agreement among the States of the upper basin with respect
to the division of the waters of that basin. I was asking the Senator
whether it was intended to include the whole basin and thereby pre-
vent development in the upper-basin States. His answer was that he
saw no reason why the resolution should not be amended to make it
clear that all that 1s sought here is the controversy aflecting the lower-
basin States. I wanted you to be apprised of that in case you cared
to make any comment.

Senator Knowranp. Well, I would comment on it at this time, that
certainly, as far as the junior Senator from California is concerned,
that is his intent, that this matter shall determine the differences of
interpretation between the lower-basin States. I know of nothing
other in this Senate Joint Resolution 4, as drafted, and there is cer-
tainly no intent on the part of the junior Senator from California, that
this ﬁe islation shall delay the going ahead by the upper-basin States
in the development of their problems in that area.

So I am sure if the language is not clear in that regard, that it can
be made satisfactorily clear.

The CHAmMAN. Another question was asked of the Senator from
California with respect to the fact that consent is given to the initia-
tion of a suit at any time within 2 years after the approval of this
resolution, if it should be approved
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Senator Downey suggested that a much shorter time might be
written into the resolution.

Senator Knowranp. I would not only think it would be possible, but
desirable to write in a shorter period of time, because, as far as I am
concerned, I would like to see this moved into the Supreme Court
and action secured at the earliest possible time, so that in the interest
-of both States we may have a determination and then proceed as we
will have to proceed, based on the decisions of the Court.

So that anything which would expedite, rather than retard getting
a decision, I would most heartily favor.

The CrARMAN. Senator McFarland, you indicated you wanted to
ask a question?

Senator McFarvanp. Yes; I wanted to ask a few questions. I do
Tnot want to enter into this discussion about the resolution, but I would
like to say this: It will be thoroughly developed that when the evi-
dence is really put on in regard to the resolution, that any definition
the Supreme Court might make in regard to consumptive use would be
applicable to all places, and in the upper basin. That is the reason
I judge, why Mr. Howell made his presentation here yesterday in
opposition to the resolution. That is the reason it was gone into.

But I do not want to go into that discussion at this time. What I
wanted to correct the Senator on was one thing. He spoke of 150.000
acres of land in Arizona which would be redeemed by this project.
Of course, this is a rescue project, a project for supplemental water.
But the correct amount is 226.020 acres of land which have been, or
are now being irrigated and will have to be thrown out of irrigation
permanently. The reference on that is given in my opening statement.
I thought I had it here, but I seem to have misplaced it. I will supply
it for the record. Here it is. It is on page R-29 of the report and in
table B-5.

Senator Downey, you stated that vou objected to this project—as I
understood your statement—one of the reasons being because it had
subsidies from power for buildine the irrigation project. Do you
subseribe to that theory in regard to all irrigation projects, or is it
just this one?

Senator DownEgy. I think the Senator has misrepresented my posi-
tion. My point is that it is not equitable or fair to the lower-basin
States to set over all of the power benefits that will come from this
one great dam and its great investment, to the State of Arizona alone.

Senator McFarraxn. I would like to call your attention to the fact
that in the Central Vallev in California. the average firm power rate
is 5.30 mills. The portion of the rate required for irrigation subsidy
is 0.68 of a mill. Do vou agree that that is proper, or do you think
that that should not have heen done ?

Senator Dow~Ey. Senator, T think my position has been made clear.
T think what we have done in the Central Valley is correct and proper,
but let me say this to you: The commercial rate for steam in Los
Angeles—and T am using round figures—is about 5 mills a kilowatt-
hour. This power could be laid down in Los Angeles for somewhere
around 4 mills, but. in order to provide the revenue to carry out the
central Arizona project it would have to be increased by 25 percent and
sold somewhere around 5 mills.



COLORADO RIVER DAM AND WATER RIGHTS 81

Senator McFarraND. Senator, if I may correct you, the price for
the power, according to the Bureau of Reclamation, is 4.82 mills, and
the amount of that which is subsidy is 0.72 of a mill, which is only .04
mill more than the central California project.

Senator Dowxey. Well, Senator, I don’t think you have those fig-
ures quite right.

Senator McFarranp. Well, they were given to me by the Bureau
of Reclamation, which you could check later on. But if they are
right, there wouldn’t be much difference, would there?

Senator Downey, Well, there is a difference from a little over 4
mills up to approximately 5 mills, Senator. I think you have your
figures confused.

Senator McFaruanp. Noj; I am just reading vou the figures, Sen-
ator. We can put this in later on, but the figures for power at the place
of delivery for this project are 4.82 mills.

(Note.—Report of Bureau of Reclaination concerning these power rates appears
at the conclusion of these hearings, p. $05.)

Senator DowxEey. I understand that is now raised to 4.89, Senator.
That is my information from the Bureau of Reclamation, 4.89, which
apgroaches 5 mills.

enator McFarraNDp. We can determine that later. This was given
me just the other day. The amount of the subsidy is 0.72 of a mill.
Now. that is only 0.04 of a mill more than the subsidy in the Central
Valley of California.

I call your attention to the fact that in the Colorado-Big Thompson
project, which is also a Colorado River project, the average firm power
rate is 5.10 mills per kilowatt-hour, and the amount of the subsidy
is 0.89 of a mill, which is 0.17 of a mill higher than the subsidy would
be in the central Arizona project.

Are you going to oppose all these projects in Utah, Colorado, and
the other States because they have subsidies for irrigation? Are you
in opposition to that principle? Or is it just the central Arizona
project ¢

Senator Dowxgy. Mr. Chairman, in view of the Senator’s state-
ment and question, and its implications, 1 feel that I have to restate
my position.

Bridge Canyon Dam is not an essential part of the central Arizona
irrigation project. It does not store any water there, it is not necessary
to. but it is necessary to get the cheap power. Now, there is an item
of power, a very valuable item. say, %100,000.000 or more, that I
think should be equally shared in by all the lower-basin States, as was
Hoover Dam. There was a very equitable arrangement worked out
for Hoover Dam. As a matter of fact. Arizona and Nevada have
been given the power they wanted and they have never been able
to use that which was set apart for them. Now, here it is also for
the benefit of one project, not the whole basin.

In order to work it out, one-third of this power is set over to Arizona
for pumping the irrigation water of the project, the million acre-feet
of water, up 985 feet. A third of the power 1s just given to them
without any payment for it.

Now, as to the other two-thirds, our electrical engineer, Mr. Peterson
from Los Angeles, will state this: That the cost of the power in Los
Angeles will have to be increased by about 20 percent in order to make
the additional profits necessary to finance this. It is something over
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4 mills, and up to approximately 5 mills, or approximately 25 percent.
That no longer gives us what we call cheap power. That would give
us power provided at the same rate at which our steam power plants
would produce it.

In other words, in Los Angeles or in Arizona and elsewhere, instead
of having what we call cheap power, we have power that is competitive
‘with steam.

Of course I am in favor of using power to help out the irrigation
-enterprises.

Now, in the great Utah project, it will buy its own power. The
power and water are integral parts of each other. That is a wholly
different proposition where a very valuable power site, not connected
with your irrigation enterprise at all, is tied in merely for the purpose
of financing a project.

I might say this, bill S. 75, on which there has been no report at all
by anybody, does call for the building of this great tunnel that would
-cost a half billion dollars. Certainly if that added expensive project
had been worked out and the water was then taken from Bridge
‘Canyon Reservoir that might have been a subterfuge by which you
could have said they were parts of the same project.

But the only reason they are here tied together is to preempt for
Arizona the value of that power and to set over to Arizona, without
-any cost for its pumping, about $5,000,000 worth of power a year
and to allow Arizona to get the advantage of about 20 percent increase
in power rates down in Los Angeles.

f course, I very much favor power as a subsidy for irrigation,
‘where it is properly handled. I do not think it is here.

The Cuairman. Are there any other questions?

Senator WaTkins. With respect to the central California project,
that power is all bought in California, the entire project is in Cali-
fornia, is it not ¢

Senator Downgy. Only utilized within the Central Valley itself.

Senator Warkins. And the power is largely used in the same ter-
ritory where the water is used ¢

Senator DowNEey. That is correct. I might say this: It is not as
cheap power as we get from the Hoover, it is not as efficient. Of
course, it costs more; it costs more to produce and more to buy it.

The CHAIRMAN. Any other questions?

Mr. McFaruanp. No, Mr. Chairman, I do not care to ask any other
questions. I just wish to state that I cannot agree with the Senator,
but that can be developed. This is an integral part of the project.
If California does not want any of this power, they do not have to
buy it, and I think the evidence will show that we can use all of it in
Arizona.

The CrAIRMAN. Now, Senator Downey, what is your desire?

Senator DowNEy. We have another witness here, 1f the committee
desires to go ahead.

The Crarman. Off the record.

(Discussion off the record.)

The CaamrMaN. The committee will stand in recess until 10 o’clock
tomorrow morning.

(Whereupon, at 12: 10 p. m., a recess was taken until 10 a. m. of
the following day, Wednesday, March 23, 1949.)

-

<



CENTRAL ARIZONA PROJECT AND COLORADO RIVER
WATER RIGHTS

WEDNESDAY, MARCH 23, 1949

UNITED STATES SENATE,
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
Washington, D. C.

The committee met, pursuant to adjournment, at 10:15 a, m., in
Toom 224, Senate Office Building, Senator Joseph C. O’Mahoney
(chairman) presiding.

Present: Senators O’Mahoney (chairman), McFarland, Downey,
Anderson, Miller, Ecton, Watkins, Millikin.

The CrAIRMAN. The hearing will be in order, please.

Senator DowNEY. Mr. Shaw.

Mr. Chairman, this is Arvin Shaw, one of our assistant attorneys
general who is here to testify on certain of the legal issues before
the committee. I think that I may justly say that Mr. Shaw in
‘California, and in the West, is regarded as one of our outstanding
laerers on the question of water rights and even in a much broader
field, which is not necessary to describe.

The Caarman. Mr. Shaw is well known to this committee, I think,
and we are always glad to see you, Mr. Shaw.

Mr. Smaw. Thank you, Mr. Chairman.

STATEMENT OF ARVIN B. SHAW, JR., ASSISTANT ATTORNEY
GENERAL, STATE OF CALIFORNIA

Mr. Smaw. I am assistant attorney general of California, assigned
exclusively to advise the Colorado River Board of California. That
is a State agency set up by statute to protect and conserve the inter-
-ests of California in the Colorado River. Incidentally, I have also
for 30 years acted as attorney for one or more irrigation districts in
the Colorado River desert in southeastern California. I appear here
on behalf of the State, and my remarks are addressed primarily to
Senate Joint Resolution 4.

Before proceeding with my prepared statement, may I ask leave
to enlarge a little on the answers which Senator Downey gave the
Chair yesterday, as to the intent, at least, of this resolution}

The CrAmRMAN. We would be very happy to have you do that.

Mr. Smaw. There were two questions.

The CHAIRMAN., May I ask you first if you know who drafted the
resolution ¢

Mr. Suaw. I did, in conjunction with a group of other attorneys
representing interests in California concerned with this matter.

83
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The first question was as to whether the purpose of the resolution
was to involve the upper basin States or questions relating to the
upper basin in the proposed litigation.

gince the question has arisen, it is quite possible that the language
of the resolution is unclear. But I can state to you that the language
at line 10, page 2, beginning at the end of the line reads: “with re-
spect to the waters of the Colorado River system as defined in said
compact available for use in that basin,” were intended to limit the
subject matter of the action to the water rights of the lower basin.
The words “that basin” refer back to the lower basin of the Colorado
River in line 7. The intent was not to involve problems arising be-
tween the two basins or in the upper basin alone. A

The CHamMaN. In other words, you mean in the “said” lower
basin ¢

Mr. Suraw. Yes, if the concluding words in line 12 were, “available
for use in said lower basin” it would be easier, perhaps, to read. T
think the chairman’s question in that vespect is quite illuminating
that the language used here does not immediately convey the impres-
sion which is intended.

The Ciamrsan. I think it would do that if it were not for the
presence of the phrase in lines 9 and 10, *by any other State’” comma.

Mr. Suaw. Those words were intended to refer to the interests of
other States in the lower basin in the waters belonging to the lower
basin. Obviously, I think the States of the upper basin could not
have any interest in the waters of the lower basim, any direct claim
to them, because those are set apart by the compact to the lower
basin.

That is the first matter. I should say. as I have noted in my pre-
pared statement. that there is no intent on the part of California or
Nevada to involve the States of the upper basin in the proposed liti-
gation, except to such an extent as they may desire {o intervene or to-
appear as friends of the court, to present such views as they may
wish.

There is no desire to litigate, for example, the issues as to relative
water rights of the upper basin States among themselves, which we
understand now to have been settled by the upper Colorado River
Basin compact. That would be obviously idle.

The Cramman., May I suggest this, which I think I brought out
yesterday, that in line 4, authority is granted, or consent is granted to-
the filing “in any suit or suits,” then in line 5, “commenced within 2
years.,” So that in its actual words, the resolution, as it is now before
the committee, is granting a consent to a very broad series of suits
during a comparatively long period.

Mr. SHaw. Yes.

The Cirairyan. Particularly when one takes into consideration the
vagueness of the lines you have already discussed, 10 and 11.

Mr. Sttaw. Yes.

The Cuamyax. Would it not be possible to have this redrafted or
amended in such form, if the committee should want to pass upon
the matter, as to narrow the field of litigation and narrow the time
period within which consent is granted?

Mr. Sraw. As to the first, the narrowing of the field of litigation,
it was not our purpose——
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The CHarMaN. How many suits, for example, do you think would
likely be started ?

Mr. Suaw. One, unless the Supreme Court should find some tech-
nical difficulty with the first, which could be overcome by a second.
That is a possibility that might take place. We never know when
the Supreme Court is going to seize upon some detail of procedure
as vitiating a bill and dismiss it. We never know whether it is pos-
sible then to clear the difticulty by a second proceeding, or not.

May I say with respect to the narrowing of the field of litigation
that it was not our purpose to constrict the matter so that anyone
might feel aggrieved% It is possible that others than ourselves have
different ideas as to what the scope should be. You can see, I think,
readily, Senator, that if we limit the scope then it is obvious that
someone may come in and say it is too narrow and it must be expanded.
If we make it broad it is open to the opposite course of saying it is
too broad and must be limited.

We have no pride of authorship at all about the text of this resolu-
tion. Itissimply a vehicle to effectuate a general purpose, or objective,
and is, of course, subject to clarification as the committee may see fit.

May I now refer to the second question which the Chair asked of
Senator Downey, which is as to the 2-year period that has just been
mentioned.

In the hearings last year before this committee, two departmental
reports were submitted. One, the Department of Justice, in which
it suggested that the resolution be amended to make it one, not
directing the Attorney General to file an interpleader action, but
simply granting consent to the joinder of the United States, so that
any one of the States that saw fit might file an acion.

In that report the Attorney General suggested that the resolution
be redrafted so as to permit the commencement of the action within
1 year.

The Department of the Interior filed a separate report in which it
set out a proposed redraft of the text of the resolution, generally in
accord with the principles laid down by the Attorney éeneml, but
giving us some specific language by way of text to bite on. That
language happened to incorporate the term of 2 years, instead of 1.

When we came to prepare this resolution for introduction in this
Congress, we undertook, since it was thte only model that we had to
go by, to pattern the resolution rather closely upon the text as sug-
gested by the Secretary of the Interior, and 1n so doing we included
the 2-year period, rather than the 1-year period.

The CHAIRMAN. Where was that text suggested ¢

Mr. SHaw. By the report of the Department of the Interior which
was put in on the last day, I believe, in the hearings of this com-
mittee last year.

Now, as to the possible merits of a 2-year period as opposed
to a 1-year period. There are two possible circumstances that might
affect your judgment. One is that if the case is to be truly deter-
minative and set up a pattern by which the future of the whole basin
is to be governed, it might be distinctly in order for the States of
the lower basin to confer together upon the contents of the bill,
or upon an agreed statement of facts, 1n order to see that the issues
are presented that the States want presented, and so that the Court
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will have before it, in as expeditious form as possible, something
;vhich will test the questions of law that we see coming out of the
acts.

That process might take some time. It is impossible to put specific
limits on it.

The other consideration that appeals to me at the moment is that
if any resolution looking toward litigation of these issues is adopted,
then it is apparent, that immediately, and by that fact, the position
of the lower States of the basin toward each other is definitely changed.
Instead of arguing with each other, as they have been doing for
the last 25 years, they have now got to fish or cut bait. They have
gothto get down to business and get to a definitive decision as to their
rights.

nder such circumstances as those, it is quite in the cards that
they might decide to cool off and attack again the possibility of
negotiating a peace.

The CuarmaN. One of the possibilities. may I say to Mr. Shaw,
of a hearing of this kind, is that it may develop the issues. But I
am frank to say to you that in my judgment. it can succeed in develop-
ing the issues only if in the presentation of the facts we abandon
these arguments of which you have just spoken, for arguments tend
to becloud the facts. I think arguments, after the presentation of
fact, has a very proper place. But argument which is submitted
at the same time that the facts are being developed, has a very
great tendency to becloud the facts, as every lawyer knows.

That is why courts strive to have the facts presented first.

Mr. Suaw. Yes, sir.

The Cuairman. I am hopeful that in the presentation here that
may be the development. So I shall ask you and other witnesses on
all sides of this, as you present your testimony, to express to the com-
mittee, in the briefest possible manner, and brief, only for the pur-
poses of clarity, just what you conceive to be the issues.

One of the things with which I think we could start, very advan-
tageously, is the question which was asked yesterday by the Senator
from New Mexico, Mr. Anderson, with respect to the water supply
in the Colorado River, particularly available for the lower basin at
the time the compact was made and at the present time.

Senator ANpersoN. Mr. Chairman, may I just interject there to
say that in trying to read these again, I find a good many places, such
as page 248, where they list the flow at Lee Ferry. But in all this
I still do not find any place where there seems to be any agreement
between the various parties as to the amount of water available to
the lower basin States right now, and how it is to be used. Here you
are discussing a project which runs to $738,000,000.. It would seem
to me the very first question which might be asked is: Is there any
water for it? I do not find that question answered in here.

The Cuairman. After you raised the issue yesterday I said to
you that I thought it was in the record. Between then and now I have
endeavored to find it in the record and I have been as unsuccessful as
you have, Senator Anderson.

I have asked Mr. Nelson of our staff to go through all the available
material and see whether or not we do have it. The only thing X
have seen so far of any great advantage is the information contained

e e
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in ghe comprehensive report, to which Senator Malone adverted yes-
terday.

Ser{ator ANDERSON. Yes; we do find the statement that the needs of
the lower basin States are 10,500,000 acre-feet. The allocation is
7,500,000 acre-feet.

The CuamMan. I am sure that all of the engineers who have been
at work on this matter have had the water supply in mind, otherwise:
they could not very well plan for these great works. We are going to.
try to get that out.

Senator ANpeksoN. I am beginning to wonder if they are not plan-
ning to use the water supply of the uxper basin States.

Senator McFarLanp. So far as Arizona is concerned, we are not
planning to use that supply. As the table set forth in the report will
show, the surplus water which we and the Bureau of Reclamation
estimated only gave Arizona about one-fourth of it, assuming that
the upper basin States would claim at least half of it. We could not.
come in here and make as the basis for a bill a claim of more than a
fourth, that is, a fourth for Arizona. Then we agreed that Nevada
would have one-twenty-fifth of that, as per our agreement with the
Secretary of the Interior and our tentative agreement with Nevada.

So Arizona has not claimed any water and does not now claim any
water that belongs to the upper basin States.

Mr. SHaw. May I comment on that inquiry ?

Senator ANDERSON. Yes; if you will show me where you get 10,-
500,000 for the lower basin States without taking any of the water of
the upper basin States. I would be interested in it.

Mr. Suaw. The comment is that we in California understand that
the Colorado River compact apportions to the upper basin the bene-
ficial consumptive use ot seven and a half million acre-feet. We are
bound by that compact and entitled to the benefits of it, and we intend
to respect it. The situation in the lower basin, however, is such that
if the project contemplated by S. 75 is authorized and constructed,
one of two results has got to follow : Either that the project must take
the water from California, which California believes 1t is entitled to or,.
in the absence of that, it must take the water from the upper basin.
There are only those two possibilities, because we understand that
Mexico must have its water under the treaty.

Senator McFARLAND. You say Arizona must take its water from
the upper basin ¢

Mr. Suaw. Since there would be a condition of overdraft, shortage.

Senator McFarLanp. California would not think of such a thing.

Mr. Suaw. The water must be taken by Arizona either from Cali~
fornia, or the upper basin.

Senator WaTking. Let me say this

Senator ANDERSON. Then you believe there is reasonable ground for
fear that either California, Arizona, or Mexico will get the upper
basin States water pretty shortly?

Mr. Snaw. I don’t think there is any ground to fear that, provided
the project is not authorized which would create that fear.

Senator WaTkins. Mr. Chairman, it seems to me the upper basin
States are now being put on notice.

Senator ANDERsON. I object to that statement, because it is Califor-
nia’s 5,360,000 that may complicate the situation.
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Senator McFarLAND. That is right.

Senator ANpErsoN. It is not necessarily the Arizona water. I am
not particular as to which person picks our pocket, but I just want to
be sure you realize we understand we are about to have it picked.

Mr. Suaw. The peculiarity of the situation is, Senator, that we are
willing, and ready to submit to the decision of the Supreme Court as
to what our rights are, to accept the answer and abide by it.

Senator AnNpersoN. That brings me back to the question as to
whether you did or did not take that position when Arizona had you
in the Supreme Court.

Mr. Suaw. Let me give you the answer.

Senator ANpersoN. You were there three times with Arizona.

Senator McFarLaNp. And opposed the petition every time.

Mr. Suaw. Yes. I will give you the answer:

Reference has been made to the fact that Arizona, in 1936, attempted
to file a suit in the Supreme Court to determine the relative right of
the seven States to appropriate water from the Colorado River. The
case was decided (298 U. S. 558) upon objections of all of the other
six States to the granting of leave to file the bill. Each of the six
States which were then members of the Colorado River compact ob-
jected to the filing of the bill upon the ground, among other, that the
bill did not show a justiciable controversy, and upon the second ground
that the United States, which had not consented to be sued, was an
indispensable party. :

Now, may I amplify that statement? Two separate briefs were filed
by the six compact States in that proceeding, one by California and

evada, the other by Colorado, New Mexico, Utah, and Wyoming.
The first subhead of the argument of the upper-basin States was—

The proposed bill does not state facts sufficient to constitute a cause of action
against the defendant States, or any thereof, and it does not appear from said
bill that any justiciable case or controversy exists between plaintiff States
and defendent States, or any of them.

Senator ANpERsON. I have not been arguing that the other States
took that position then because they are taking it now, but what was
California’s position, simply stated ?

Mr. Seaw. California joined in the same two contentions that the
upper-basin States did, and may I show you why ¢

At that time the State of Arizona had not ratified the Colorado
River compact. It sought an adjudication that it had a right to ap-
propriate water without being restricted by the limitations imposed
by the compact. There was no showing that there was a shortage of
water in that case, but there was a showing that there was water
available for Arizona’s appropriation, if she saw fit to appropriate.
The Court held that since Arizona was not a party to the compact,
it was not prejudiced by the compact.

Senator McFarLanp. Which case are you reading, now?

Mr. Suaw. I am reading from my own statement, sir.

Senator McFarLaxp. Oh, I beg your pardon.

Mr. SHAw. And that Arizona could not, in advance of making ap-
propriations, demand a decree for its benefits prohibiting other States
from_appropriating. No present injury or threat of injury was
found to exist. The Court held finally that the United States was a
necessary party and could not be sued without its consent. The situa-
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tion now existing is distinctly different from that existing when the
case of the State of Arizona versus California was decided. Arizona
has now enacted a statute ratifying the compact. It is now con-
cerned, as it was not theretofore concerned, with the obligations and
rights created by the compact. Arizona is now moving actively to-
ward the development of more or less tangible irrigation projects
which were not contemplated at the time of the prior decision. Fur-
ther, it is now apparent, as it was not apparent from the bill presented
in the last case, that there is a condition of overlapping of rights
and of shortage in the ultimate water supply available to the lower-
basin States.

These elements, we think, distinguish the present situation from
that existing at that time.

Senator McFaRLaND. Mr. Shaw, it is a fact, though, that in the
case of Arizona versus California, to perpetuate the testimony, that
California was the only State that opposed that bill, or that petition,
isitnot? The other States agreed to it?

Mr. SHaw. It is also true that the Supreme Court agreed with
California.

Senator McFarranD. Yes.

Mr. Suaw. For this reason, that the effort made in that case was
to obtain a perpetuation, a recording of testimony consisting of the
oral statements of persons present at the time the compact was ne-
gotiated as to what they personally meant by the language they used.
The Supreme Court held there was no ambiguity in the language used,
and that the intent of the compact was the intent of the legislatures
which adopted it and that they, seeing the language which was »ut
before them to ratify, ratified it and thereby took the action. The
Court held that the proposed oral testimony would be utterly im-
material, in the first place, because there was no ambiguity, and
in the second place, the testimony of what these conversations may have
been between various persons who were present when the compact
was negotiated was immaterial.

Senator McFarraxp. Mr. Chairman, I do not want it to be under-
stood that I am agreeing with the witness. I just want to state that
I do not want to prolong the discussion. I want to bring out, though,
that they were the only State that did oppose the petition.

The Cramman. Mr- Shaw, will you proceed, now, to develop your
theory of law and the factual basis on which it rests?

Mr. Suaw. Yes, sir.

As was stated in a brief filed with this committee by the attorneys
general of California and Nevada in hearings held in 1948:

California and Arizona are the major claimants to the use of waters
of the Colorado River which are available for use in the lower basin
of that river. Nevada has a smaller claim. Utah and New Mexico,
which lie chiefly in the upper basin, claim still smaller quantities for
the minor portions of those States lying in the lower basin.

A complex controversy exists between Arizona and California over
their claims to waters of the river. This controversy has continued
in one form or another for 25 years. It is grounded on the fact
that the two States interpret differently a series of documents and
statutes which, collectively, have been called the “law of the river.”
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These writings include the Colorado River compact (1922), the
Boulder Canyon Project Act (1928), the California Limitation Act
(1929), the Boulder Canyon Project Adjustment Act (1940), the
Mexican Water Treaty (1945) and a group of water contracts ex-
ecuted by the Secretary of the Interior under the authority of section
5 of the Project Act with five public agencies in California (1930-34) ;
the State of Nevada (1942—43), and the State of Arizona (1944).

At the instance of Arizona, several facets of the problem have been
submitted to the Supreme Court in Arizona v. California et al. (283
U. S. 423 (1931) ). Arizona v. California et al. (202 U. S, 311 (1934)),
and Arizonav. Cdifornia et al. (298 U. S. 558 (1936) ). Each of these
cases was dismissed by the court, with opinion, on preliminary pro-
ceedings. At the instance of the United States, the case of United
States v. Arizona (295 U. S. 174 (1935)) was prosecuted to enjoin
military resistance by Arizona to construction of Parker Dam by the
Bureau of Reclamation. Injunction was denied and the difficulty was
then overcome by act of Congress.

The subject matter of the controversy has not been comprehensively
treated by the Supreme Court. There is, consequently, a variety of
unsolved questions, upon the solution of which depends the economic
future of the lower basin.

No specific question is known to exist relative to the claims of Ne-
vada, Utah, and New Mexico. Yet their interests are part of a com-
plex whole and will be concerned in the judicial treatment of the whole.

May I stop there and note one of the defects of the authorization
by Congress to the lower basin States to enter into a compact, which
was contained in the second paragraph of section 4 (a) of the Project
Act. It was this:

It proposed to divide among Arizona, California, and Nevada the
waters of the lower basin. It entirely omitted any reference to the
interests of New Mexico and Utah. That proposed compact could
not have been agreed upon by the three States of Arizona, California,
and Nevada without doing violence to the obvious interests of the
other two States. That is one reason only why that provision has never
been carried out.

Senator WaTkINs. You are referring now entirely to the interests
of Utah and New Mexico in the lower basin ¢

Mr. Siaw. Yes, sir.

Senator Warkins. The interests that come to them out of that
part of the water division?

Mr. SHAW. Yes, sir.

Senator ANDERsON. You don’t regard those interests to be very
substantial, do you?

Mr. Suaw. The Bureau’s estimate, I believe, Senator Anderson,
of the requirements in the two States I believe total 134.000 acre-feet.

Senator A~NprrsoN. Twenty-nine thousand in New Mexico.

Mr. SHaw. And the balance in Utah.

Senator AxpersoN. Nothing whatever from the Little Colorado in
New Mexico?

Mr. Saaw. The Little Colorado?

Senator ANpersoN. Yes.

Mr. SHaw. Do you mean in New Mexico?

Senator ANpErsON. Yes.
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Mr. Saaw. I believe that anything which may exist there in the
way of possible usage was taken into account in the Bureau’s figures,
but I can’t check that positively. The engineers can answer that more
readily than I. Those figures are not my figures.

Senator ANDERsON. You think we will get some engineering figures
on that before we are through ¢

Mr. Suaw. These are figures in the comprehensive report, cover-
ing the approximately 134,000 acre-fect for the two States.

Senator ANDERsON. I know they are there.

Mr. SHAW. Yes,but whatever they are they cannot be disregarded by
the other three States and we have no such intention, of course.

Senator WaTkins. May I ask at this point, Mr. Shaw, if California
is ready now to state its position with reference to the claims of Utah
and New Mexico in the lower basin division ¢

Mr. Smaw. I can only say this in a very general way, that we con-
sider that the quantities of water which are referred to in the Secre-
tary’s comprehensive report on the Colorado River appear to us to
be reasonable and within the probabilities of use in those areas. And
there is no disposition on the part of California to take any proceed-
ings by which use of those quantities of water in New Mexico and Utah
would be prevented.

Senator Warkins. In other words, you are willing to go along
with what the Bureau of Reclamation says can be used to advantage ¢

Mr. Seaw. That is right.

Senator Wartkins. Under projects which they outline as possible
and properly feasible ¢

Mr. Suaw. That is my understanding, yes, sir.

Sﬁnator McFarLaxp. So long as it doesn’t come out of California’s
pocket.

Mr. Suaw. I did not qualify that answer, sir.

Senator McFarLanDp. I have not seen any statement where you
were willing to give any of the 3 (a) water for that. You would not
be willing for it to come out of that, would you.

Mr. Saaw. The answer probably is that Arizona has already ac-
cepted that responsibility, in the contract which was executed on
February 9, 1944, by the Secretary of the Interior.

Senator McFarLanD. Oh, yes, we are willing for it to come out of
us, and California is willing to go along with us that it may be taken
out of our share, but has she ever offered to give any water to New
Mexico or Utah?

Mr. SHaw. I don’t think that question has ever been asked.

Senator Warkins. Let me ask this question

Senator McFarLanp. It is being asked now.

Senator Warkins. Has anybody asked that we be given that water?
Don’t we come in there as primary interests on the same ground as the
other two States?

Senator McFarrann. We have agreed to it, Senator.

Senator Wartkins. That is what I am trying to find out. Cali-
fornia now agrees that we are in there for whatever amount can be
used beneficially by Utah and New Mexico, according to the Bureau;
that we are on the ground floor, we have the same priority and same
interests exactly proportionately to what we could use as the other
States in the lower basin.
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Mr. Suaw. The answer is “Yes,” and I should amplif{ it. Certain
uses of water have existed in the St. George region of Utah, on the Vir-
gin River and around Hurricane in Utal, for many, many years, long
prior to the 1922 compact. Those rights are within the language of
article 3 (a) of the compact which specifies that the water there appor-
tioned to the lower basin, or to either basin, shall include rights which
now exist. That is rou%hly the language.

As to future uses of water, I cannot state with any positiveness
whether those quantities which will belong to Utah an(f New Mexico,
in addition to their existing uses in 1922 or in 1929, when the compact
became effective, will be 3 (a) water or some other classification.
Nevertheless, they are rights which must be recognized. The States
are entitled to equitable treatment, and I have not the slightest doubt
but that they will be. :

Senator McFarranp. Well, Mr. Shaw, right there we of course have
no quarrel with these other States, because we have recognized their
rights as coming out of the 2,800,000, but you say we have not the right
to do that, that is not settled. Now, if it is not settled, would you
state now that California would be in a position to say that if there
were litigation these waters might be taken out of the 3 (a) water,

our claimed 4,400,000, which 1s the maximum to which California
imits herself?

Mr. Suaw. I do not think that question can be answered until the
Supreme Court answers it, Senator.

Senator McFarLanp. Well, what are you going to ask for? We
have agreed to these things with these people.

Senator Warkins. In what way, Senator?

Senator McFaruanp. What is that?

Senator Watgins. In what way? Ina formal contract?

anator McFarLanD. Well, yes, in a contract with the Secretary of
the Interior.

Senator WaTtkins. That you would allow this to be taken out of
the primary water, the 2,800,000

Senator McFarLanND. Yes. In the contract, Arizona recognized the
rights of New Mexico and Utah to equitable shares of the water appor-
tioned by the compact to the lower basin, and also unapportioned
water.

Senator Watkins. I am glad to know that. I would like to know
what California will stand for.

Senator McFaruaND. That is what I am trying to find out, too,
whether they would be willing to give up a little of their share of
that 3 (a) water. ) .

Senator Watkins. I would like to ask this, while we are on it. We
may forget it, or something else may divert us from it. Utah has
now, in the planning stage, the so-called Dixie project in southern
Utah, that would take water from the lower division.

Mr. Smaw. Yes, sir.

Senator Wartkins. Is California in a position to say now whether
it will oppose the diversion of—Mr. Bennett, can you tell me how
much it is?

Mr. Bennerr. Offhand, it would run about 70,000 acre-feet.

Senator WaTkins. About 70,000 acre-feet. To complete my ques-
tion, I want to know how California stands on that.
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Mr. SHaw. My answer, Senator, is “No.” T base that on not merely
my own opinion as to what California should do, but upon discussions
which have taken place in interstate negotiations looking toward a
lower basin compact. In those negotiations, at which I was present,
it was uniformly considered that New Mexico and Utah shou{)d have,
without dispute or controversy, such water as was required for their
lower basin lands.

Senator ANpersoN. In those conferences, were New Mexico and
Utah present

Mr. Saaw. They were not. Possibly the line of least resistance was
taken by those who were present, to avoid conflict with the interests of
New Mexico and Utah, that is, simply to concede them what they could
reasonably use.

Senator WATkINS. As a matter of fact, you know the territory
there, don’t you, Mr. Shaw

Mr. SHaw. Quite well.

Senator WaTkins. It is not possible to use any great amount of
water because of the difficulty in getting the water out?

Mr. Saaw. Yes. My understanding is that the water usable in
New Mexico and Utah 1s usable from the tributaries only as the tribu-
taries happen to flow, or only through such moderate storage as might
be put on those tributaries. It is not possible to take water out of the
mainstream of the Colorado River, pump it up out of the canyon and
on the lands, either along the Virgin River, or along the Rio Puerco
in New Mexico, or the upper Gila River.

Senator AnDErsoN. No, but we have had some very bitter experienca
on the Gila in the past.

Mr. Smaw. That is my understanding.

Senator ANDERSON. And we will never get any water out of it, ap-
parently, or it does not appear possible to get any water out of it. The
amount the Department of the Interior sets down is an amount that
we are not ready to concede as the fair amount at all. Yet, when
there is a conference on the matter Utah can stay at home, and so
can New Mexico.

Senator Wargins. I do not feel hurt over there, providing they have
agreed in advance to take care of us and there is not any controversy
between us.

Senator ANpERsON. Well, you are in good shape.

Mr. Suaw. I am utterly in the dark about the discussions which
Senator Anderson has just mentioned. I understood there was some
dispute over the Upper Gila. That was not a dispute in which the
State of California or the State of Nevada had any participation, and
which, I suppose, must have existed between the two States which are
concerned with the Gila.

Senator ANpErsoN. But it ties right back into this whole question
of water again, because we are taking it away from Arizona if we do it.

Mr. Suaw. Thinking of the matter as I do, Senator Anderson, 1
think it is obvious that both Utah and New Mexico would expect to
be parties to any litigation by which a decision might be rendered in-
dicating the division of the lower basin water. That is the reason
for their being mentioned there.

T do not, as stated in my statement, consider that there is any specific
question with respect to the claims of Nevada, Utah and New Mexico.
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The CramrMAN. Then may the Chair ask you, in order to clear that
up definitely, would it be possible so to amend the resolution which
defines the area of litigation, as to exclude the waters for New Mexico
and Utah in the lower Division, as you have just discussed them in
your responses to Senator Anderson and Senator Watkins?

Mr. SHAw. I rather doubt it. Mr. Chairman, for this reason:

I think that in the first place those two States would have to reach
a final decision as to what they wanted out of the rivers, which has
not been done in any specific terms that I know of, except by the com-
putations made in the comprehensive report. Whether those are
satisfactory to New Mexico and Utah, I do not know.

Senator ANDERSON. No; they are not, but we need not tie up this
hearing. The difficulty we had did not arise because of the State of
Arizona, but arose in the Federal court because of an action in behalf
of the Indians. It was litigation for the determination of our water
rights by the Federal district court in Arizona in behalf of the Indians,
effectively cutting us off from water in the Gila River. It was not the
action of the State of Arizona.

We would like to see it reopened some time, because we do not think
that sort of action is the best way to litigate water rights.

The CrairMAN. The Chair suggests that perhaps we can make more
rapid progress if we permit Mr. Shaw to develop his theory of law
and the facts before he is questioned at length.

Senator MiLLer. I would like to ask one question.

The Cuarman. All right.

Senator MiLLER. Since grou mention the Virgin River, are there any
possibilities downstream before you get to the Arizona strip of reser-
voiring that stream?

Mr. Saaw. My understanding is that any reservoiring on the Virgin
River has to be done in the upper reaches and not in Nevada or in
the Arizona strip. That is because the reservoirs must be above
the point of use in order to be of any value to those areas.

Senator MriLLer. Didn’t the city of Los Angeles come in there at
one time and do some surveving work with respect to doing such a
thing, earrying water down to Los Angeles from that source?

Mzr. Sitaw. I never heard of any such work.

Senator MinLer. That was possibly 20 years ago or more.

Mr. Saaw. I would say that in the period between 1920 and 1925,
the city of Los Angeles made very extensive explorations all over
the lower basin to determine what water supplies there were, what
possible reservoir sites there were, and so on.  I'know that any number
of routes were surveyved for the carrying of Colorado River water
to Los Angeles.

Senator MirLer. That may have been in 1925 that T have in mind. I
remember seeing the surveying crews work out there.

Mr. SHaw. That is quite possible.

Returning to my prepared statement on page 2:

No problems requiring present disposition are believed to exist be-
tween the upper basin and the lower basin.  The upper basin States,
Wyoming, Utah, Colorado, and New Mexico and, as a trifling interest,
Arizona, have for a year or more been engaged in negotiations for
a compact to divide the upper basin water among them. It is believed
that this effort will be effectual.
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Senator MiLLikIiN. Mr. Chairman, may I ask a question?

The CuairMaN. Senator Millikin.

Senator MiLLikIN. I notice, Mr. Shaw, that you use this language,
“No problems requiring present disposition are believed to exist be-
tween the upper basin and the lower basin.,” Do you foresee any prob-
lem in the future requiring disposition?

Mr. Smaw. That may come about, Senator, or it may not. The
reason I say that is that any group of men having interests which
may conflict, will likely develop differences of opinion as to law and
entertain them. Whether any such ditferences of opinion will ever
reach the stage that requires decision by a court, is entirely specula-
tive at this time.

It is to my mind most probable that any such differences of opinion
will not have any impact upon the economic life of the States for
many years, possibly 40 to 50 years, and that as a consequence it is
wholly possible that differences of opinion of that kind, as they
develop, may be ironed out long before they ever have any practical
importance.

Senator MiLLigiN. What is the measure of the differences of opinion
which you contemplate might arise?

Mr. Suaw. Well, one has come to the light in the course of the
discussion of the upper basin compact, and that is the question of
method of measurement of individual consumptive use.

There may be questions as to whether or not the upper basin is
bound at any particular time to contribute to the Mexican diversion.
I do not think of any others on the spur of the moment, but it is
obvious that where interests may come into conflict, there may be
divergent opinions. That is a long way from saying that those dif-
ferences of opinion have any practical importance. They will not
reach the stage of practical importance, probably, until the upper
basin approaches full development, which may be 75 years from now.

The Cuairaan. Does that mean that so far as it concerns the
resolution which is before this committee, you are ready to say now,
as I understood you to say earlier in the testimony, that this resolution
would be quite satisfactory to California if it were so amended as to
make clear that the consent which is sought here covers only the
lower basin?

Mr. Saw. That is correct.

Senator McFarLAND. But, Mr. Shaw, you do recognize, do you not,
that inasmuch as there might be a question arise between the upper
and the lower basin States as to the definition of beneficial consump-
tive use, that Mr. Howell's position is well taken that the upper basin
States would not want to be involved in anything like that at this
time? And if there was a Supreme Court decicion which would defi-
nitely define consumptive use, the upper basin States would of course
want to be there, be in the lawsuit, and take an active part in it.

Senator ANDERsON. As a matter of fact, Mr. Shaw, if the California
definition of consumptive use as against depletion is followed, the
upper basin States are up against the gun right now, are they not?

Mr. Suaw. I hardly think so, Senator.

Senator ANpErsoN. Well, that 7,500,000 shrinks very materially,
does it not ¢
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Mr. Smaw. Well, put it the other way. 7,500,000 is only 7,500,000
and not 8,300,000, as it is rather contemplated that the upper basin
theory might lead to, or the Arizona theory.

Senator ANpErsoN. Well, they tried to divide this seven and a half
and seven and a half in the beginning. If the California theory on
depletion and consumptive use is followed, they would divide it
about 6 and 10, would they not ¥

Mr. Suaw. I don’t think so, Senator. It is my understanding
that under whatever circumstances, whichever definition of measure-
ment is followed, the upper basin will at least be entitled to the con-
sumptive use of 7,500,000 acre-feet. That is the right to burn that
much water up, even though their diversions might run up to
15,000,000.

Senator ANDErsoN. It makes a great deal of difference, though,
whether there is any return flow, which there is not from California.

Mr. Suaw. All the return flow would be taken into account under
either system, according to my information.

Senator MiLLikiN. Mr. Shaw, is it not true that under the Cali-
fornia theory of measuring water, more water would have to come out
of the upper basin States, would have to pass Lees Ferry, than under
the upper basin States theory of how to measure water?

Mr. SHaw. As I understand the testimony, it has some effect on
the water passing Lees Ferry.

Senator MiLLikIN. And under one theory of measurement more
would have to pass than under the other theory of measurement?

Mr. Suaw. I think that is true, and that is my understanding of
what the engineers have testified to. That is to say, that by the de-
pletion method of measurement, and in fact, the upper basin would
Iift itself by its own bootstraps from approximately 7,500,000 feet to
approximately 8.300.000 feet of consumptive use. I am only gath-
ering this from what I have been told by the engineers.

Senator MiLLIRIN. T am not arguing the merits of either. I am
simply pointing out. that under the California theory more water
would have to come out of the upper basin States and pass Lees Ferry,
than under the upper basin States theory of how to measure water.

Mr. Srraw. That is my understanding of why the upper basin
States adopted this method of measuring the water supply under
the upper basin States compact.

Senator ANpersoN. I think that is a very liberal construction of
what we are trying to do.

Senator Warkixs. What do you mean by that. Senator?

Senator A~xpersoN. From the standpoint of California.

The Crramman. Some time during the development of vour testi-
mony, Mr. Shaw, I hope vou will give us a lawyer’s view of how
to divide the waters of the Colorado system.

Mr. Sriaw. Would vou like a discussion of the depletion theory and
the consumptive use theory?

The Cramrmax. I say some time. Let us proceed now, with what
you have prepared.

Senator DowxEey. Mr. Chairman, I just want to interpolate to say
that we from California are anxious to expedite this hearing. We do
think these questions are most valuable and searching and develop the
facts, but I hope it will not be too harshly construed against California
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as to the amount of time we take. I think the questions are very
illuminating.

Senator ANDERsON. I hope the Senator will realize that what we
are trying to do is to get at where the water is, and not what the law
1s in all this discussion.

Senator DownEey. That is correct, and I am very happy to have
an extended interrogation, as long as it is not charged up against
California’s time.

Senator WATKINS. Are we up against a time limit here? I was
not here at the beginning.

The CHARMAN. No; no time limit. We are just expressing pious
hope that we may get the law and the facts in a brief compass.

Mr. SHaw. Mr. Chairman, I have just quoted at some length from
a memorandum filed last year with the committee. May I offer for
the committee’s file, but not to print, a copy of the memorandum? I
believe the clerk has copies which will be available for the members
of the committee.

The CrHalrRMAN. This additional copy will be placed in our file.

Mr. Snaw. That memorandum, of course, was concerned with last
year’s resolution. It was printed in last year’s hearings, and therefore
need not be reprinted.

On the other hand, for reasons hereinafter shown, it is not believed
that such a lower basin compact can be negotiated.

Moved by the gravity of the controversy and its long continuation,
Governor %arren of California on March 3, 1947 (hearings, p. 4)
wrote the Governors of Nevada and Arizona an identical letter, in
part as follows:

The negotiations of the past have failed to bring about agreement between
Arizona and California, but I am of the opinion that there must be some fair
basis upon which their respective rights can be determined. The only methods
that occur to me are (1) negotiation of a compact; (2) arbitration; and
(3) judicial determination,

1 would therefore like to suggest that we three Governors of the affected States
endeavor first to enter into a compact which will resolve our differences and
finally determine our respective rights.

In the event vou believe for any reason that this cannot be done, T suggest
that we submit all our differences to arbitration, agreeing to be bound by the
results thereof.

If this is not feasible, I propose that we join in requesting Congress to author-
ize a suit to determine our rights in the Supreme Court of the United States,
which suit could, if agreeable to the States, be submitted on an agreed statement
of facts.

Governor Pittman of Nevada replied on March 6, 1947 (hearings,
p. 5),saying,in part:

Our experience leads us to an opinion that California and Arizona will be
unable to negotiate a compact, and may be unwilling to agree on terms of arbi-
tration. Nevada has spent much time and money in efforts to bring the tri-State
compact into being, completely without results.

I am in accord with your thought that the three States, in the absence of other
agreement, should join in requesting Congress to authorize a suit in the Supreme
Court of the United States to determine our respective rights, and suggest that
a method of presentation before the Court be agreed upon between Arizona and
California, with which agreement Nevada will concur,

Governor Osborn of Arizona replied March 12,1947 (hearings, p. 6),
stating that he would be glad to meet with Governor Warren, but
saying, in effect, that all that was needed was for California and
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Nevada to support Arizona's bills for construction of the central
Arizona project and arguing that the rights of the three States have
already been determined by the relevant statutes and documents:

It is difficult for me to understand what, if anything further, need be done to
place either California or Nevada or Arizona in position to support the utiliza-
tion in our respective States of our respective shares of the water of the Colo-
rado River, which shares have already been determined by the Colorado River
Compact, the Boulder Canyon Project Act, the California Limitation Act. the
water delivery contracts of the California agencies, the Nevada water delivery
contracts, and the Arizona water delivery contracts.

Inasmuch as there appeared to be no other solution for the con-
troversy, Senators McCarran, Downey, Malone, and Knowland intro-
duced in the Eightieth Congress Senate Joint Resolution 145. Five
California Representatives introduced counterparts in the House
(H. J. Res. 225, 226, 227, 236, and H. R. 4097). These measures pro-
posed that the controversy be determined in an action in the nature of
interpleader, to be filed by the Attorney General, in which the States
of the lower basin might present their claims and have them deter-
mined. Extensive hearings were held by subcommittees in both
Houses; no reports were filed.

The Senators from California and Nevada introduced in this Con-
gress Senate Joint Resolution 4, which is before you. The Repre-
sentative from Nevada and each of the 23 Representatives from Cali-
fornia have introduced companion measures (I. J. Res. 3, 38, 41, 55,
64, 73, 75, 95, 96, 100, 107, 113, 126, 128, 133, 135, 146, 148, 150, 152,
153, 164, 166. and 180).

Instead of directing the Attorney General to commence the pro-
posed action the measures pending in this Congress contemplate the
Imitiation of the action by any one of the States, and grant consent
to the joinder of the United States as a party defendant. The United
States has been held by the Supreme Court to be a necessary party
to an action concerning the rights of the States in the lower basin
of the Colorado River (Arizona v. California, 298 U. S. 558, 572).

A. Program of the President: In reporting on the measures pend-
ing in the Eightieth Congress, the Director of the Bureau of the
Budget stated. in a letter to the Attorney General, May 7, 1948 (hear-
ings before Subcommittee No. 4 of House Judiciary Committee on
H. J. Res. 225, ete., May 17, 1948, p. 29) :

* * * The proposed legislation would be in accord with the program of
the President if amended, as suggested by you in the second paragraph of page
2 of your letter, in such a way as: (a) To waive the immunity of the United
States to suit and permit the States to bring such actions as they may desire
if the Congress feels that it is necessary to take such aciion in orvder to com-
pose differences among the States with reference to the waters of the Colorado
River; (b) to place a reaconable limit on the time for the bringing of such
action: and (c¢) to insure that in any such action the United States would have
the right to defend and also to assert any affirmative claiin which it may have
or wish to assert in connection with the subject matter of any action filed
pursuant to the legislation. * * *

The report of the Attorney General was as above indicated.

The report of the Secretary of the Interior (hearings pp. 363, 368)
amplified the recommendations of the Budget Bureau by setting out
the full text of a proposed substitute for Senate Joint Resolution
145, which would convert the measure from one directing the Attorney
General to initiate an action, into one granting consent of Congress to
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joinder of the United States as a party in an action to be brought by
one of the States.

Senator MiLLIKIN. Mr. Chairman, may I ask Mr. Shaw a question?

The CaamrmMaN. Certainly.

Senator MiLLikIN. The United States, at various times, has asserted
interest in the water of our interstate streams, somewhat at variance
with the views of the States as to their own rights; has it not ¢

Mr. SHaw. It has, in at least three or four cases.

Senator MiLLikiN, Thank you.

Mr. SHaw. And may I say that there is now pending before the
Supreme Court for decision, having been argued on March 2, a case,
United States against Gerlach Livestock Co., in which the United
States is claiming the right to destroy the riparian rights on a streamn
in California without compensation, under the commerce power.

Senator MiLLikiN. Generally speaking, if the view of the United
States prevailed, the control of water by the States would be seriously
diminished ; would it not?

Mur. Seaw. It would be destroyed, in my humble judgment.

Senator MuLikiN. Thank you.

Mr. Suaw. The resolutions now pending in the Eighty-first Congress
not only conform to the foregoing suggestions of the Bureau of the
Budget, but are very closely patterned on the detailed form of the
draft of bill contained in the report of the Secretary of the Interior.

B. Necessity of the United States as a party: The United States, if
it is a necessary party, cannot be sued without its consent.

The report of the Department of Justice on the resolutions in the
Eightieth Congress, to which the Director of the Bureau of the Budget
above referred, stated (hearings, p. 10):

* * * Arizona v. California (298 U. S. 558 (1935)) was institnted by
Arizona to have adjudicated certain rights to the unappropriated waters of the
Colorado River. In that action six othier basin States were named as parties
defendant. The Supreme Court dismissed that action on the grounds that since
the United States was an indispensable party and had not consented to be sued,
the suit could not be maintained.

The decision of the Supreme Court in Arizona v. California made it clear that

the type of relief desired by the States in a suit between them cannot be had
in the absence of legislation giving the required consent.

C. The issues requiring determination: The report of the Secretary
of the Interior on Nenate Joint Resolution 145, Kightieth Congress
(hearings, pp. 363, 366) stated the issues which might be presented to
the Supreme Court as follows:

Confining my attention to this section (sec. 4 (a)) of the Boulder Canyon
Project Act—it being impossible to predict all of the issues that may be raised by
the various parties to the proposed suit—four major problems would appear to
be in dispute between California and Arizona, I may summarize them in
question form thus:

(1) Are the 1.000,000 acre-feet of water for which provision is made in article
III (b) of the Colorado River compact “surplus” or “apportioned” within the
meaning of section 4 (a) of the Boulder Canyon Project Act? That is, is or is
not California entitled to share in the use of 1II (b) water?

(2) Is the flow of the Gila River, for purposes of determining the water supply
of the Colorado River Basin, to be measured at the mputh of the stream or
elsewhere? And, as another aspect of the same problem: Is beneficial con-
sumptive use hy Arizona of the waters of the Gila to he measured in terms
of diversion from the Gila River less returns to that river or in terms of the
depletion of the virgin flow of that river at its mouth?

(3) Is the water required for delivery to Mexico under the treaty with
that nation to be deducted from “surplus” water prior to determination of the
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amount available for use in California under section 4 (a) of the Boulder Canyon
Project Act, or is California entitled to use a full one-half of the “surplus”
diminished only by so much of the Mexican requirements as cannot be supplied
from the other half?

(4) Is the burden of evaporation losses at such reservoirs as Lake Mead
to be borne by California and Arizona in proportion to the waters stored there
for each of them, or is the burden of these losses to be fixed in some other
fashion?

These propositions embrace the questions suggested by California
and Nevada (hearings, pp. 60, 61).

I do not believe it is appropriate, Mr. Chairman, to argue at this
time the merits of the positions of the two States on these questions.
Another witness will give you sufficient information on this sub-
ject to disclose to you whether or not the questions are substantial,
whether they are merely superficial or immaterial, and what their
magnitude is.

The CuarMaN. Do you agree with the Secretary’s statement, that
there are four major problems, and that he has described them
correctly?

Mr. Suaw. He has set up four which include the three which we
had contemplated as the probable issues. The third question is not
one that, at the moment, I feel we should necessarily take as an issue
in the proposed suit.

The CuairMaN. Are you prepared at any time, or is California
prepared at any time, to state for this record what issues it believes
ought to be settled, and whether or not such issues can be so stated
as to form a definitive area of litigation?

Mr. Suaw., Well, Senator, as to the first part of the question, we
have outlined the three major points that we consider to be necessary
to answer, and those are the points listed by the Secretary of the
Interior, as 1, 2, and 4 in his list. Now, whether you have in mind
the limitation of the jurisdiction of the Court by the limitation of
points or issues to be determined by the Court, I am not very clear.
If you did have that in mind, I would hesitate to feel that all of the
States would be satisfied to have that kind of limitation, because
each has its own slant on these problems, and they may desire to
approach them from different angles than we do.

The Cuarraan. Well, that does not enter into my mind in asking
you the question.

Mr. Suaw. Yes, sir.

The CmamrmManN. I am merely trving to probe here to determine
whether there is any possibility, for the information of this com-
mittee, so to define the issues 1n simple questions that we all may
see them. Frequently in the courts litigants do attempt to submit
acreed questions for adjudication by the Court, upon the answers to
which they are willing to have their rights determined. So I am
trying to find out whether there is any such possibility here. )

It would seem, so far as my recollection of last year’s hearings
is concerned, and as to some of the things that have been said here,
that there are always specifications attached which make it unclear.

Mr. SEAW. You are dealing, Senator, with a very complex situa-
tion.

The CratrMAN. I realize that, of course.

Mr. Saaw. And one which I would hesitate to see defined down
to the point of saying such and such and such issues, and only those
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shall be discussed before the Supreme Court. I do not believe it
vi'lould satisfy the wishes of any of the five States, probably, to do
that.

The CratRMAN. Well, the point is this, Mr. Shaw: You are asking
a committee of Congress to approve a resolution. I am asking you
to tell this committee precisely what this committee will be giving
its consent to if it should file a favorable report. I feel that the com-
mittee is entitled to the utmost clarity of definition of which the
issues are capable.

Now, I do not want you to answer that question on the spur of the

moment. I throw it out to you now, and all who are going to testify,
because before this hearing is closed if any progress is to be made 1t
seems to me that the issues will have to be determined in some such
manner, otherwise this committee is just guessing what will be before
the Court, if it goes before the Court. )
Mr. Saaw. I want to answer f'ust as directly as possible, Mr. Chair-
man. In the brief which you have before you, which was just pre-
sented for the record, there is a direct statement of the three major
issues we consider to be involved here. I have found those to be
three of the four issues which the Secretary of the Interior stated
in his report.

Senator ANDErsON. You would not go beyond them?

Mr. Smaw. That is my present impression, sir. I do not want to
be misunderstood—I say that these are the three major issues
which we consider should be determined. Other parties to the case
may have in mind other issues; I do not know.

hSenataor ANDERSON. I asked you whether you wanted to go beyond
those.

Mr. SHaw. These are the issues which we desire to have determined.

Senator ANDERsON. And you do not want to go beyond those?

Mr. Saaw. I do not want to be misunderstood in answering that.
There are some details—

Senator ANDERsON. You will not be misunderstood by answering
yes or no.

Mr. Saaw. I cannot answer it specifically until I am sure what you
mean, Sir.

Senator ANDERsON. Then why we are going to get into controversy
between the upper and lower basin States eventually by some of the
things involved in this?

Mr. SHaw. What I am trying to express is that there are subdivi-
sions of each of these points, detailec argument which I would not
want to be precluded from bringing up.

Senator ANDrrsoN. But except for the subdivision beyond these
three items you do not wish to go beyond those ¢

Mr. Suaw. That is my understanding of it, sir.

Senator MiLLikIN. Mr. Chairman.

The CuarmAN. Senator Millikin.

Senator MiLLigiN. I would suggest maybe those responsible officials
of the States who might be involved, would not want to preclude them-
selves from any or all issues which at the time would be considered
as in the best interests of those States to raise. I suggest that is an
important a privilege for States other than Arizona and California
as 1t is for the States of Arizona and California. I suggest that the
most we can get here, Mr. Chairman, is a full, frank, and candid
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discussion of the issues as they are seen now. I certainly would not
want Colorado to be committing itself eternally to a full statement
here of what it might want to raise in any litigation over the Colorado
River. I suggest again it would be irresponsible for any State to bind
itself that tightly. :

Moreover, when we get all through and think that we have the issues
well defined and settfed, the Supreme Court may have a different
notion and we open up a lot of other inquiries that will take us God
knows where. That is one of the things which should be considered
in giving this kind of a grant of authority.

Senator McI*arLanD. Mr. Chairman, I might ask one question here
in regard to the suggestion that Mr. Shaw has just raised.

As I understand it, Mr. Shaw, you would not want this question
litigated, that is, No. 3 in the Interior Department’s letter:

Is the water required for delivery to Mexico under the treaty with that nation
to be deducted from “surplus” water prior to determination of the amount
available for use in California under section 4 (a) of the Boulder Canyon Project
Act, or is California entitled to use a full one-half of the “surplus” water
diminished only by so much of the Mexican requirements as cannot be supplied
from the other half?

Mr. Seaw. That is my present opinion, sir.

Senator McFarranp. And that is a major question, when it comes
to the availability of water, which the upper States would be very
much interested in; is it not ¢

Mr. Suaw. I am not sure, I have not given that very serious con-
sideration.

Senator McFarLanp. Under the compact, wouldn’t they be inter-
ested in that ¢

Senator ANpersoN. Very much so.

Mr. Suaw. I hardly think so, sir. It is a question which relates to
the application of surplus, not of the upper basin’s apportioned water.

Senator McFarLaND. In conformance with the chairman’s wishes,
I do not wish to argue with you, but I submit, Mr. Chairman, that
under the compact, if Mexico is not to be supplied first out of the
surplus, the upper basin States would be very much interested in it.

Mr. Suaw. I think the Senator has misapprehended the Secre-
tary’s statement here.

Senator McFarranp. I do not want to argue the matter with you.
The record is here. Each one can make up his own mind.

Senator MiLLikIN. Mr. Chairman, may I ask a question, please?

Mr. Shaw, do you preclude from the realm of possibility, any of the
questions Nos. 1, 2, 3, at the bottom of page 7, and No. 4 at the top of
page 8, from being raised by California, let us say, in such a suit?

Mr. Suaw. I think the Senator answered that question a moment
ago by indicating that it would be improvident for anyone to say with
definity and certainty that any question might not arise.

Senator MiLLigiN. We are in complete agreement on that, Mr.
Shaw, but I am trying to find out whether there is anything in here
which you can now say, under your present lights, will not be brought
to the attention of the court of California?

Mr. Suaw. I just stated to Senator McFarland that it is not my
present opinion that the No. 3 point requires a disposition, and that
I would be glad to say again.

Senator MiLuikiN. But under the principle, I think, which we are
both agreed on, you would not preclude the possibility if you consid-
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ered it in the interests of California to raise it at the time and under
all the circumstances ?

Mr. Suaw. I think that is necessarily true.

Senator ANpERsON. Mr. Chairman, I only want to say—not being
a lawyer, I do not understand how they should prepare their briefs,
or what they should do. I was just trying to find out if California
was interested in any of those questions which touched the rights of
the upper basin States. No. 3 does quite definitely. He does not want
that adjudicated. I think it is important to us in voting on the
resolution to know whether this is an attempt to open up those ques-
tions which apparently have been decided by the compact.

The CmairmMaN. Why, of course, it has to be decided. Every
member of the committee has to know what he is voting for. I think
the proposition that consent should be granted to a suit, the nature of
which nobody knows, is absurd. Now, litigation that may arise in
the future is another thing altogether. You are here asking for the
consent of this committee to the presentation of certain questions to
the Supreme Court for adjudication. I submit that those questions
should not be beclouded by speculative issues that may be raised at
some time in the future.

There is no sense, it seems to me, in beclouding the problem here
with a lot of possibilities that may be raised. Let us reach those
possibilities when they come. Let us tell the committee now pre-
cisely what are the issues which ought to be adjudicated to settle this
controversy.

If we go on the other theory, no solution can be projected.

Senator WaTkiNs. Mr. Chairman, did I understand that the wit-
ness would exclude No. 3% I thought he said California’s interests
were in having determined 1, 2, and 3.

The Cuatrman. 1,2, and 4.

Mr. Ssaw. That is right.

Senator McFarLanp. Mr. Chairman, may I suggest at this time,
that if the Secretary of the Interior is made a party to this suit, cer-
tainly he is going to raise No. 3, which he set forth in his letter.

The CrarrmaN. Hay I suggest to the Senator that he is going be-
yond the field of the present inquiry. That is an argument.

Mr. Suaw. I have gotten the impression, Mr. Chairman, that the
third point may have been misunderstood. The third point is simply
this: We all know that the Mexican treaty water is first to be t:lll{(‘,ll
from surplus water, that is, the surplus is to be applied against the
Mexican portion until the surplus is exhausted. The question here
presented by the Secretary is: When is California’s half of the
surplus to be measured, before or after the Mexican treaty burden is
deducted from surplus? If it is deducted before the division of the
surplus is made, as between Arizona and California, one result is
arrived at; if it is made afterward, another. That is not a point in
my understanding of it which involves any interest in the upper basin.

Senator ANDERSON. Even if there were a deficit?

Mr. Suaw. If there was a deficit in the surplus sufficient to supply
the Mexican burden, then the upper States must contribute, but that
is by force of article 3 (¢) of the compact, and not by force of any-
thing involved in this question, as I understand it.

Senator MiLLigIN. Mr. Chairman, I should like to respectfully
suggest to Senator Anderson that this measurement of the water busi-
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ness goes to the heart of surplus, and surplus is inseparably identified
with the Mexican treaty burden. And that if you are going to have
a clarification of the rights of the States in the Colorado River, you
must necessarily go into 3.

Mr. Suaw. May I proceed, Mr. €hairman ?

The CHAIRMAN. Pfease do.

Mr. Suaw. Referring to the justiciable character of the controversy :

As to the question whether the controversy is a justiciable one the
Department of Justice advised the committee (hearings, p. 11):

It has been suggested that there is some question as to the existence of a
Justiciable controversy. That question itself can be determined authoritatively
only by the Supreme Court. Cogent arguments can be made in support of, and
also against, the existence of a justiciable controversy. Presumably all aspects
of this question will be thoroughly presented and vigorously maintained by
different States in case the question is presented to the Supreme Court.

But, upon the same subject, the Interior Department’s report stated
(hearings, p. 366) :

The bare statement of these questions, the knowledge that there is disagree-
ment betweer Arizona and California about the answers to be given them, and
the fact that, if the contentions of either State are accepted in full and if full
development of the upper basin within the limits fixed by the Colorado River
compact is assumed, there is not available for use in the other State sufficient
water for all the projects, Federal and local, which are already in existence or
authorized, would seem to indicate that there exists a justiciable controversy
between the States. Should the Congress, however, entertain doubt about the
existence of such a controversy, it could dispel that doubt by authorizing the
construction of the central Arizona project, a report on which has been prepared
by this Department and has been sent, pursuant to the provisions of section 1
of the Flood Control Act of 1944, to the States of the Colorado River Basin and
. to the Secretary of the Army for consideration and comment,

It 1s probably true that, in view of the existing physical water supnly in the
lower basin—a supply which is ample as it is chietfly because the upper basin
States are using far less than the 7,500,000 acre-feet apportioned to therm by the
compact—the situation is not such that the Court would be warranted in grant-
ing an injunction against either California or Arizona if it were found to be
usng more water than it is entitled to use, The controversy, nevertheless, appears
to be of the sort that would justify the Court’s determining the rights of the
parties and definitely adjudicating their respective interests in the waters avail-
able to the lower basin. It matches in every particular the requirements for
a “case” or a “controversy” in the constitutional sense of these words as those
requirements were spelled out by the Supreme Court in Actna Life Insurance
Company v. Haworth (300 U. 8. 227,240 (1937) ). “A ‘controversy’ in this sense,”
the Court said, “must be one that is appropriate for judicial determination.
* * * The controversy must be definite and concrete, touching the legal rela-
tions of parties having adverse legal interests. * * * It must be a real and
substantial controversy admitting of specific relief through a decree of a con-
clusive character, as distinguished from an opinion advising what the law would
be upon a hypothetical state of facts. * * * Where there is such a concrete
case admitting of an immediate and definitive determination of the legal rights
of the parties in an adversary proceeding upon the facts alleged, the judicial
function may be appropriately exercised although the adjudication of the
rights of the litizants may not require the award of process or the pavment of
damages * * * And as it is not essential to the exercise of the judicial
power that an injunetion be sought, allegations that irreparable injury is threat-
ened are not required.”

(The complete text of Mr. Shaw’s statement is as follows:)
STATEMENT BY ARVIN B. S11Aw, Jr.. BEFORE SENATE COMMITTEE ON INTERIOR
AND INSULAR AFFAIRS ON SENATE JOINT REsoLUTION 4

I am assistant attorney general of California, assigned exclusively to advise
the Colorado River Board of California. That is a State agency, set up by
statute to protect and conserve the interests of California in the Colorado River.
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Incidentally, I have also for 80 years acted as attorney for one or more jrriga-
tion districts in the Colorado River desert in southeastern California. I appear
here on behalf of the State. :

AN INTERSTATE CONTROVERSY EXISTS

As was stated in a brief filed with this committee by the Attorneys General
of California and Nevada in hearings® held in 1948 (hearings before Senate
Committee on Interior and Insular Affairs, Subcommittee on Irrigation and
Reclamation, on S. J. Res. 145, p. 55) : .

“California and Arizona are the major claimants to the use of waters of the
Colorado River which are available for use in the lower basin of that river.
Nevada has a smaller claim. Utah and New Mexico, which lie chiefly in the
upper basin, claim still smaller quantitics for the minor portions of those States
lying in the lower basin.

“A complex controversy exists between Arizona and California over their
claims to waters of the river. This controversy has continued in one form
or another for 25 years. It is grounded on the fact that the two States interpret
differently a series of documents and statutes which, collectively, have been
called the law of the river. These writings include the Colorado River Com-
pact (1922), the Boulder Canyon Project Act (1928), the California Limitation
Act (1929), the Boulder Canyon Project Adjustment Act (1940), the Mexican
Water Treaty (1945), and a group of water contracts exccuted by the Secretary
of the Interior under the authority of section 5 of the Proiect Act with (a)
five public agencies in California (1930-34), (b) the State of Nevada (1942-43),
and (c¢) the State of Arizona (1944).

“At the instance of Arizona, several facets of the problem have been sub-
mitted to the Supreme Court in Arizona v. California et al., 283 U. S. 423 (1931) 7
Arizona v. California et al., 292 U. S. 341 (1934).) and Arizona v. Californie
et al., 298 U. S. 558 (1936).* Each of these cases was dismissed by the Court,
with opinion, on preliminary proceedings. At the instance of the United
States, the case of United States v, Arizona, 205 U. ] 174 (1935) was prosecuted
to enjoin military resistance by Arizona to construction of Parker Dam by the
Bureau of Reclamation. Injunction was denied and the difficulty was then
overcome by act of Congress.

“The subject matter of the controversy has not been comprehensively treated
by the Supreme Court. There is, consequently, a variety of unsolved questions,
upon the solution of which depends the economic future of the lower basin.

“No specific question is known to exist relative to the claims of Nevada, Utah,
and New Mexico. Yet their interests are part of a complex whole and will be:
concerned in the judicial treatment of the whole.

“No problems requiring present disposition are believed to exist between
the upper basin and the lower basin. The upper basin States, Wyoming, Utah,
Colorado, and New Mexico and, as to a trifling interest, Arizona, have for a
year or more been engaged in negotiations for a compact to divide the upper
basin water among them. It is believed that this effort will be effectual® On
the other hand, for reasons hereinafter shown it is not believed that such a lower
basin compact can be negotiated.”

I offer a copy of the brief mentioned and ask that it be made a part of the
record.

GUBERNATORIAL CORRESPONDENCE

Moved by the gravity of the controversy and its long continuation, Governor
Warren of California on March 3, 1947 (hearings, p. 4) wrote the Governors
of Nevada and Arizona an identical letter, in part as follows:

“The negotiations of the past have failed to bring about agreement between
Arizona and California, but I am of the opinion that there must be some fair basis

1 References hereinafter are to page numbers of these hearings, unless otherwise specified.

3 A suit to enjoin the construction of Iloover Dam and to declare invalid the Bou!der
Canyon Project Act and the Colorado River Compact. The Court dismissed the bill.

¥ A suit to perpetuate the testimony of the negotiators of the Colorado River Compact.
The Court refused to file the bill.

4 A suit for an equitable apportionment of the waters of the Colorado River. The Court
refused to file the bill,

8 The upper Colorado River Basin compact was executed by representatives of the five
States referred to, on October 11. 1948, has heen ratified by their lecislatures, and bills to
grant the consent of Congress thereto are pending in the Eighty-first Congress (S. 790,
H. R. 2325 to 2334, inclusive). 8. 790 has been passed by the Senate,

90762—49—8



106 COLORADO RIVER DAM AND WATER RIGHTS

upon which their respective rights can be determined. The only methods that
occur to me are (1) negotiation of a compact; (2) arbitration; and (3) judicial
determination.

*“I would therefore like to suggest that we three Governors of the affected
States endeavor first to enter into a compact which will resolve our differences
and finally determine our respective rights.

“In the event you believe for any reason that this cannot be done, I sugzgest that
we submit all our differences to arbitration, agreeing to be bound by the results
thereof.

“If this is not feasible, I propose that we join in requesting Congress to au
thorize a suit to determine our rights in the Supreme Court of the United States,
which suit could, if agreeable to the States, be submitted ou an agreed statetnent
of facts.”

Governor Pittman, of Nevada, replied on March 6, 1947 (hearings, p. 5), saying,
in part:

“Qur experience leads us to an opinion that California and Arizona will be
unable to negotiate a compact, and may be unwilling to agree on terms of arbi-
tration. Nevada has spent much time and money in efforts to bring the tristate
compact into being, completely without results.

I am in accord with your thought that the three States, in the absence of
other agreement, should join in requesting Congress to authorize a suit in the
Supreme Court of the United States to determine our respective rights, and
suggest that a method of presentation before the Court be agreed upon between
Arizona and California, with which agreement Nevada will concur.”

Governor Osborn of Arizona replied March 12, 1447 (Hearings, p. 6), stating
that he would be glad to meet with Governor Warren, but saying, in effect, that
all that was needed was for California and Nevada to support Arizona's bills
for construction of the central Arizona project and arguing that the rights of
the three States have already been determined by the relevant statutes and
documents:

“It is difficult for me to undersand what, if anything further, need be done
to place either California or Nevada or Arizona in position to support the
utilization in our respective States of our respective shares of the water of the
Colorado River, which shares have already been determined by the Colorado
River compact, the Boulder Canyon Project Act, the California Limitation Act,
the water delivery contracts of the California agencies, the Nevada water de-
livery contracts, and the Arizona water delivery contracts.

S8ENATE JOINT RESOLUTION 145, EIGHTIETH CONGRESS

Inasmuch as there appeared to be no other solution for the controversy, Sena-
tors Mc¢Carran, Downey, Malone, and Knowland introduced in the Eightieth
Congress Senate Joint Resolution 145. Five California Representatives intro-
duced counterparts in the House (H. J. Res, 225, 226, 227, 236 ; and H. R. 4097).
These measures proposed that the controversy be determined in an action in the
nature of interpleader, to be filed by the Attorney General, in which the States
of the lower basin might present their claims and have them determined. Ex-
tensive hearings were held by subcommittees in both Houses; no reports were
filed.

SENATE JOINT RESOLUTION 4

The Senators from California and Nevada introduced in this Congress Senate
Joint Resclution 4, which is before you. The Representative from Nevada and
each of tke 23 Representatives from California have introduced conipanion
measures « H. J. Res. 3, 38, 41, 55, 64, 73, 75, 95, 96, 100, 107, 113, 126, 128, 133,
135, 146, 148, 150, 152, 153, 164, 166, and 180).

DIFFERENCES BETWEEN SENATE JOINT RESOLUTION 145 AND BENATE JOINT
RESOLUTION 4

Instead of directing the Attorney General to commence the proposed action,
the measures pending in this Congress contemplate the initiation of the action
by any one of the States, and grant consent to the joinder of the United States
as a party defendant. The United States has been held by the Supreme Court
to be a necessuary party to an action concerning the rights of the States in the
lower basin of the Colorado River (Arizona v. California, 298 U. S. 558, 572).
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EXECUTIVE RECOMMENDATIONS TO EIGHTIETH CONGRESS

A. Program of the President

In reporting on the measures pending in the Eightieth Congress, the Director
of the Bureau of the Budget stated, in a letter to the Attorney General, May 7,
1948 (hearings before Subcommittee No. 4 of House Judiciary Committee on
H. J. Res. 225, etc., May 17, 1948, p. 20) :

“%* * * The proposed legislation would be in accord with the program of
the President if amended, as suggested by you in the second paragraph of page
2 of your letter, in such a way as: (¢) to waive the immunity of the United States
to suit and permit the States to bring such actions as they may desire if the
Congress feels that it is necessary to take such action in order to compose differ-
ences among the States with reference to the waters of the Colorado River; (b)
to place a reasonable limit on the time for the bringing of such action; and
(c) to insure that in any such action the United States would have the right to
defend and also to assert any affirmative claim which it may have or which to
assert in connection with the subject matter of any action filed pursuant to the
legislation, * * *”

The report of the Attorney General was as above indicated.

The report of the Secretary of the Interior (hearings, pp. 363, 368) amplified
the recommendations of the Budget Bureau by setting out the full text of
a proposed substitute for Senate Joint Resolution 145, which would convert the
measure from one directing the Attorney General to initiate an action, into one
granting consent of Congress to joinder of the United States as a party in an
action to be brought by one of the States.

The resolutions now pending in the Eighty-first Congress not only conform to
the foregoing suggestions of the Bureau of the Budget, but are very closely pat-
terned on the detailed form of the draft of bill contained in the report of the
Secretary of the Interior.

B. Necessity of the United States as a party

The United States, if it is a necessary party, cannot be sued without its consent.

The report of the Department of Justice on the resolutions in the Kighticth
Congress, to which the Director of the Bureau of the Budget above referred, stated
(hearings, p. 10) :

“x * * Aricona v. California (298 U. S. 558 (1933)), was instituted by
Arizona to have adjudicated certain rights to the unappropriated waters of the
Colorado River. In that action six other basin States were named as parties
defendant. The Supreme Court dismissed that action on the grounds that since
the United States was an indispensable party and had not consented to be sued,
the suit could not be maintained.

“The decision of the Supreme Court in Arizona v. California made it clear
that the type of relief desired by the States in a suit between them cannot be had
in the absence of legislation giving the required consent.”

C. The issues requiring determination

The report of the Secretary of the Interior on Senate Joint Resolution 145,
Eigzhtieth Congress (hearings, pp. 363, 366) stated the issues which might be
presented to the Supreme Court as follows:

“Confining my attention to this section (sec. 4 (a)) of the Boulder Canyon
Project Act—it being impossible to predict all of the issues that may be raised by
the various parties to the proposed suit—four major problems would appear to
be in dispute between California and Arizona. I may suminarize them in
question form thus:

“(1) Are the 1,000,000 acre-feet of water for which provision is made in
article ITI (b) of the Colorado River compact ‘surplus’ or ‘apportioned’ within
the meaning of section 4 (a) of the Boulder Canyon Project Act? That is, is or
is not California entitled to share in the use of 1II (b) water?

“(2) Is the flow of the Gila River, for purposes of determining the water
supply of the Colorado River Basin, to be measured at the mouth of the stream
or elsewhere? And, as another aspect of the same problem: Is beneficial con-
sumptive use by Arizona of the waters of the Gila to be measured in terms of
diversion from the Gila River less returns to that river or in terms of the deple-
tion of the virgin flow of that river at its mouth?

“(3) Is the water required for delivery to Mexico under the treaty with that
nation to be deducted from ‘surplus’ water prior to determmination of the amount
available for use in California under section 4 (a) of the Boulder Canyon Project
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Act, or is California entitled to use a full one-half of the ‘surplus’ diminished only
by so much of the Mexican requircments as cannot be supplied from the other
half?

““(4) Is the burden of evaporation losses at such reservoirs as Lake Mead to
be borne by California and Arizona in proportion to the waters stored there for
each of them, or is the burden of these losses to be fixed in some other fashion?'”

These propositions embrace the questions suggested by California and Nevada
(hearings, pp. 60, 61).

D. Justiciable character of the controversy

As to the question whether the controversy is a justiciable one the Department
of Justice advised the committee (hearings, p. 11) :

“It has been suggested that there is some question as to the existence of a
justiciable controversy. That question itself can be determined authoritatively
only by the Supreme Court. Cogent arguments can be made in support of, and
also against, the existence of a justiciable controversy. Presumably all aspects
of this question will be thoroughly presented and vigorously maintained by dif-
ferent States in case the question is presented to the Supreme Court.”

But, upon the same subject, the Interior Department’s report stated (hearings,

. 360) :

P “The bare statement of these questions, the knowledge that there is disagrce-
ment between Arizona and California about the answers to be given them, and
the fact that, if the contentions of either State are accepted in full and if full
development of the upper basin within the liinits fixed by the Colorado River com-
pact is assumed, there is not available for use in the other State sufficient witer
for all the projects, Federal and local. which are already in existence or author-
jzed, would seem to indicate that there exists a justiciable controversy between
the States. Should the Congress, however, entertain doubt about the existence of
such a controversy, it could dispel that doubt by authorizing the construction
of the central Arizona project, a report on which has been prepared by this
Department and has been sent, pursuant to the provisions of section 1 of the
Flood Control Act of 1944, to the States of the Colorado River Basin and to the
Secretary of the Army for consideration and comment.®

“It is probably true that, in view of the existing physical water supply in the
lower basin—a supply which is as ample as it is chiefly because the upper basin
States are using far less than the 7,500,000 acre-feet apportioned to them by the
compact—the situation is not such that the Court would be warranted in grant-
ing an injunction against either California or Arizona if it were found to bhe
using more water than it is entitled to use. The controversy, nevertheless,
appears to be of the sort that would justify the Court’s determining the rights of
the parties and definitely adjudicating their respective interests in the waters
available to the lower basin. It matches in every particular the requirements
for a ‘case’ or a ‘controversy’ in the constitutional sense of these words as those
requirements were spelled out by the Supreme Court in Aetna Life Insurance
Co. v. Haworth (300 U. S. 227, 240 (1937)). ‘A controversy in this sense, the
Court said, ‘must be one that is appropriate for judicial determination. * * *
The controversy must be definite and concrete, touching the legal relations of
parties having adverse legal interests. * * * ]t must be a real and substan-
tial controversy admitting of specific relief through a decree of a conclusive
character, as distinguished from an opinion advising what the law would be
upon a hypothetical state of facts. * * * ‘Where there is such a concrete case
admitting of an immediate and definitive determination of the legal rights of the
parties in an adversary proceeding upon the facts alleged, the judicial function
may be appropriately exercised although the adjudication of the rights of the
litigants may not require the award of process or the payment of damages
* * *  And as it is not essential to the exercise of the judicial power that an
injunction be sought, allegations that irreparable injury is threatened are not
required.’”

E. Effect of the controversy on development of the basin

The report to the committee by the Secretary of the Interior, on this point
(hearings, p. 363), after referring to “the questions that are agitating the lower-
basin States,” states:

¢ The Director of the Bureau of the Budget later stated, ag to the Secretary’s report on
fh? central Arizona projeet (letter of the Director to the Secretary. February 4. 1949) :
“The foregoing summary and the project report have been reviewed by the President. He
has instructed me to advise you that autherization of the improvement is not in accord
8’3{[}1 lhis program at this time. * * &7 Cf. his letter of February 11, 1049, to Senator
Muhoney.
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“s * * Tt was in part to these unresolved questions that the Commissioner
©of Reclamation referred when he concluded (see his letter to me dated July 17,
1947, printed in H. Doc. 419, p. 5) ‘that a comprehensive plan of development for
the Colorado River Basin cannct be formulated at this time' and ‘that further
development of the water resources of the Colorado River Basin, particularly
large-scale development, is seriously handicapped, if not barred, by a lack of a
determination of the rights of the individual States to utilize the waters of the
Colorado River system.’”

As to this point, the Director of the Bureau of the Budget reported (hearings
before Subcommittee No. 4 of House Judiciary Committee on H. J. Res. 225, ete,,
May 17, 1948, p. 28) :

“There is agreement among all agencies concerned as to the urgent need for
resolution of the water rights issues involved. I do not believe, however, that
resolution of such issues through litigation inevitably would bar further develop-
ment of water resources of the Colorado River Basin during the period of such
litization * * .2

Nevertheless, the Director of the Bureau of the Budget had previously made
the broad statement in a letter to the Secretary of the Interior, dated July
23, 1047 :

“x * % the authorization of any of the projects inventoried in your report
shonld not be considered to be in accord with the program of the President until
a determination is made of the rights of the individual States to utilize the
waters of the Colorado River system.”

And the Secretary of the Interior, in the Colorado River, House Document
419, Eightieth Congress, first session, page 1, stated:

“As stated in the interimn report, existing circumstances tend to preclude the
formulation of a comprehensive plan of development of the water resources of
the Colorado River Basin at this time. Accordingly, although I cannot recom-
mend authorization of any project, I am transmitting the report to you in order
that the Congress may be apprised of this comprehensive inventory of potential
water-resource developments in the Colerado River Basin and of the present
situation regarding water rights in that basin.”

F. Intcrests of the United States

The Secretary of the Interior’s report on Senate Joint Resolution 145, Eightieth
Congress (hearings, p. 367) stated, as to the interests of the United States in
the disposition of this controversy :

“I have spoken thus far as if this convtroversy were of concern only to the
States. Let me state briefly the interest of the United States. The United
States has invested heavily in developments for the benefit of both sides of the
river. These works include the Hoover, Davis, Parker, and Imperial Dams,
the All-American canal, the San Diego aqueduct, and the Yuma, Gila, and Salt
River reclamation projects. They also inclunde the Colorado River and San
Carlos Indian irrigation projects. and the Headgate Rock, Coolidge, and Ashurst-
Hayden Dams serving these projects. All of these developments are tangible
evidence of the Federal and Indian interests in a development of the area that
is not yet complete. But they are more than this. They are also the means
by which thousands of families live and by which the Nation benefits from a
region which is rich with water and poor without it. In these people and in
a continuation and expansion of the benefits which the area can yield, even
more than in its financial investment, the United States has an interest to protect.

“Among these people the United States has an especial interest in the protec-
tion of the Indians. That their stake in the Colorado River Basin is a very
large one is made plain in the pages of House Document 419 devoted to the
present and prospective development of Indian lands. That their rights to
the use of the waters of the Colorado River system for the irrigation of these
lands will be an important element in any scttlement of the lower basin’s
problems, whether that settlement is accomplished by litization or otherwise,
is made plain by many legal precedents. Notable among these is the decision
of the Supreme Court in Winters v. United States (207 U. S. 564 (1908)) that
a reservation for Indian use of lands within the area of an Indian cession
carries with it a reservation of such waters, within the ceded area, as may be
needed to make the reserved lands valuahle for agricultural pursuits or other-
wise adequate for beneficial use, and that such a reservation of waters has priority
from the date, at least, when the lands involved were reserved for Indian use.
The obligation of the United States to maintain the prior water rights of the
Indians of the Colorado River Basin, and to enforce the immunity of these rights
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against displacement by action inconsistent with their status and interests pro-
tected by Federal law, is one that has been recognized by all seven States of the
basin in the provisions of the Colorado River compact itself.

“The vital concern of the United States in the wiaters of the Colorado River
also stems from its traditional guardianship over navigable streams, the par-
ticular responsibility which it has taken on itself with respect to the Colorado
by having entered into a treaty with Mexico, and its authority (asserted in
sec. 5 of the Boulder Canyon Project Act) to control the use and disposition of
the waters impounded behind Iloover Dam—all of which clearly make it an
indispensable party to any general litization involving water rights in the
Colorado. But, quite apart from these broad policy considerations, the specitie
Federal developments, existing and potential, on both sides of the river are,
as 1 have pointed out, so extensive and so important that, if those on either
side are threatened by claims asserted on the other, the United States has a
clear interest in seeing those assertions defeated.

“It likewise has an interest in knowing what its obligations are under the
various water storage and delivery agreements that the Secretary of the In-
terior has entered into with Arizona, Nevada, and several California agencies
under the authority given him by section 3 of the Boulder Canyon Project Act.
The validity, meaning, and effect of thoge agreements depend upon their con-
formity to the relevant provisions of the Boulder Canyon Project Act and
the documents related to it, and, therefore, depend in part at least upon the
answers to such questions as those previously outlined in this letter.”

The Secretary of the Iuterior's report also stated (hearings, p. 368) @

“It may be, of course, tinit the Supreme Court would not agree with all of
the contentions of either of the States. For the present, however. the purpose
of this discussion is to emphasize the fact that the United States has an interest
of its own in the proposed litigation, that if any of the resolutions before your
committee becomes law the United States may have to take a position before
the Court independent of that taken hy either of the States, that it is highly de-
sirable that this likelihood he anticipated and recognized in the proposed legis-
lation and that the constitutional bases for the Federal developments in the
lower basin ought, thercefore, to be clearly asserted in this legislation if it is to
be enacted.”

VIEWB OF A HOUSE COMMITTEE

The 1048 hearings (p. 14) contain an extract from the report of the IMouse
Commitiee on Public Lands on H. R. 1597, a bill authorizing the Gila project
(Rept. No. 910, 80th Cong., July 16, 1947), in which, referring to the controversy
between Arizona and California, the committee said :

“The committee feels the dispute between these two States on the Jower
Colorado River Basin should he determined and settled by agreenient between
the two States or by court decision because the dispute between these two
States jeopardizes and will delay the possibility of prompt development of any
further projects for the diversion of water from the main stream of the Colorado
River in the lower Colorado River Basin.

“Therefore, the committee recommends that immediate settlement of this
dispnte by a compact or arbitration b made or thar the Attorney General of
the United States promiptly institute an action in the United States Supreme
Court against the States of the lower basin and other necessary parties, re-
quiring them to assert and have determined their claims and rights to the use
of the waters of the Colorado River system available for use in the lower
Colorado River Basin.”

POSITION OF NEVADA, UTAH, AND NLW MEXICO

A. M. Smith, State engineer of Nevada, phrased that State's problem as
follows (hearings before Subcommittee No. 4 House Judiciary Committee on
H. J. Res, 225, ete., May 20, 1948, p. 212) :

“I might explain that we are in a rather anomalous position as tenants in
common on that river without knowing just how much any of the States in
the lower basin are entitled to unless there should be an adjudication or a
definite determination by the Court.

“Senator MALONE. Or a compact.

“Mr. SMITH. Or a compact.”

Utah and New Mexico, of eourse, are in much the same relative position as
Nevada, with respect to their interests in Lower Basin water,
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EXECUTIVE RFPORTS TO THE EIGHTY-FIRST CONGRESS

A. Report of Beeretary of the Interior

In his report to the chairman of this Committee on Senate Joint Resolution 4
dated March 13, 149, the Sceretary of the Interior makes reference to his re-
port on Senate Joint Resolution 145 dated May 13, 1048, and says:

“In that letter it was pointed out that the United States is an indispensable
party to any litigation that may be brought to decide the dispute which now
exists among the States of the lower Basin of the Colorado River and that that
dispute appears to have the elements of a justiciable controversy. There is,
therefore, no need for me to elaborate on these matters here.”

These two important factors of the legislation before you are, accordingly,
in the view of the Interior Department, still definitely settled.

The Secretary proceeds :

“Our hope that the dispute will be settled—by amicable means if possible, by
the Congress if an amicable settlement is impossible, and if it be the judgment of
the Congress that the dispute can he effectively disposed of by it, and by litiga-
tion only as a last resort—was also made clear in that report.”

Two of the three means of settlement of interstiate water controversies men-
tioned in this statement, namely, agreement and litigation, are well recognized
and accepted. The third idea, a decision by Congress upon issues of a judicial
nature, will be shown by another witness to be untenable. No decision by the
Congress can effectively dispose of such a dispute, It is interesting, however, to
note thit the Secretary miakes no attempt to support with authority, or to argue,
that lawsuits between States can be effectively disposed of in the political forum.

The Secretary next seems to drop his suggestion of a congressional decision,
He quotes from a decision of the Supreme Court, one among several of like tenor,
in which the Court advises States, if possible, to settle differences by agreement,

Continuing on this line of thought, the Secretary next says:

“Both the executive and legislative branches of our Government might well
consider to what extent they can contribute toward lending new impetus to
negotiations among the States. In a letter addressed to you on February 11,
Budget Director Pace has made it clear that ‘the President has not at any time
indicated that suit in the Supreme Court is the only method of resolving the
water-rights controversy which is acceptible to him."”

Althougzh the State governments of California and Nevada have concluded
that no serious prospect exists that the differences between California and Ari-
zona can be composed by negotiation, California has never closed the door to
negotiation. As is evidenced by Governor Warren's letter to the Governors of
Arizona and Nevada dated March 3, 1947, which has been placed before you,
California would prefer that method of settlement, were it possible. It is, can-
didly, diffienlt to expect that the executive or legislative branches of the Fed-
eral Government cian exercise such suasion upon Arvizona as to convince that
State that it should agree to desist from reaching out for the water belonging to
other States and stay within its own share of the river. On the other hand, it
can be expected that Arizona would abide by a mandate of the Supreme Court.

The secretarial report next states:

“I'his Department is convinceed that the proposal that the lower bhasin contro-
versy be settled by litigation is but part of a larger picture. Of immediate
importance is the question whether the institution of such litigation would hinder
or expedite the development of the resources of the Colorado River RBasin, Al-
though it is not certain that lower basin litigation would inevitably have the
effect of delaying progress in the authorization and construction of badly needed
works in the upper basin, we are so convinced that it might well have that effect
that I cannot say, to repeat a comment made by this Department on the Eightieth
Congress resolutions, that there would be no ohjection to the enactment of legis-
lation along the lines of those resolutions that are now before your committee
unless we were fully assured that progress in the development of the basin and
in the use of its waters would not be halted or seriously impeded by the litigation.
More specific recommendations as to the means by which this assurance could
best be evidenced are contained in the report of May 13, 1948, to which I have
already referred. I may add that, in view of the fact that a compact apportioning
the use of the waters of the upper basin has now been negotiated and ratified by
all of the States of that basin, there is less reason now than it may have been
thought there was last year for hesitating to give this assurance with respect to,
at least, works in the upper basin States.
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The Secretary in this paragraph makes a blind reference to a proposal in his
report to the Kightieth Congress on Senate Joint Resolution 145. 1le there rec-
ommended legislation giving blanket authorization to the Secretary to construct
projects throughout the Colorado River Basin, within certain limitations (hear-
ings, pp. 364, 365). e now intimates that such legisiation might be limited to
the upper basin.

The Sceretary’s report to this Congress does not, nor did the report to the
Eightieth Congress, make it plain that the approval of the President was expressly
withheld from this portion of hig former report. The Director of the Budget wrote
to the chairman of the House Judiciary Committee on May 20, 1948, as follows
(hearings before Subcommittee No. 4 of House Judiciary Committee on H. J. Res.
225, ete., May 17, 1948, p. 27) :

“It has been called to my attention that the language of the report submitted by
the Secretary of the Interior with respect to House Joint Resolution 2235 and re-
lated resolutions is susceptible of misinterpretation by reason of the fact that,
while a clear statement is made of the relationship to the program of the President
of the resolutions themselves, no statement is made of the relationship to the
President’s program of the proposals advanced by the Secretary for the ena tment
of legislation authorizing construction in and further development of the ¢ “lorado
River DBasin.

“To correct any misunderstanding which already has arisen and to prevent fur-
ther misunderstanding, I have today requested that my letters of May 7 to the
Secretary of the Interior and to the Attorney General bhe inserted in the record of
the hearings of the Senate Committee on Interior and Insular Affairs on Senate
Joint Resolution 145. A copy of my letter to Senator Millikin is attached. I
shall be grateful if you will consider these materials and decide whether they
should also be inserted in the record of the hearings before your committee.”

The appended letter from the Director to the Secretary of the Interior dated
May 7, 1048, above-mentioned, mukes clear the P'resident’s views. He said, in
part:

“It seems to me that at this time relationship to the President’s program of
the other matters discussed in your proposed report should be left open. No
proposed legislation respecting them, so far as I am aware, is far enough along
to be considered at the forthcoming hearing. Accordingly, while there is no
objcetion to the presentation by the Department of the Interior of views respecting
‘such subjects as it believes are pertinent to the consideration of the resolution
pending before the Senate committee, such views should not be considered as
indicating any commitment, at least at this time, as to the relationship to the
program of the President of proposals for legislation to authorize construction
in, and the further development of, the Colorado River Basin by agencies of
the Department of the Interior.

“There is agreement among all agencies concerned as to the urgent need for
resolntion of the water-rights issues involved. I do not believe, however, that
resolution of such issues through litigation inevitably would bar further develop-
ment of water resources of the (‘olorado River Basin during the period of such
litigation. It also is problematical as to whether all agencies would agree on
the need for the general authorizing legislation that you suggest. When agree-
ment is reached on any particular projoet, T feel that the usual legislative
method for authorizing it would be preferable to a general authorization, no
matter how carefully circumseribed with the kinds of criteria you suggest on
piage 3 of the repnrts before you.”

The remainder of the report of the Secretary of the Interior dated March 18,
1949, consists of inconclusive references to the relationship between Senate
Joint Resolution 4 and the authorization of the proposed Central Arizona project
and to a letter from Governor Warren of California.

Nowhere in the S-»cretary’s latest report is there a distinct recommendation
for or against Senate Joint Resolution 4. Nor dnes the letter from the Director
of the Budget to the SRecretary dated March 17, 1949, state whether or not Senate
Joint Resolution 4 is in accord with the program of the President. It indicates
no objection to the transmittal of the Secretary’s report, but ealls particular
attention to his similar statement with reference to the Attorncy General's
report.

“The President has authorized me to advise you that while there is no objection
to the presentation of your report as submitted to me, he has also authorized
me to advise the Attorney General that there is no objection to his report on
Honse Joint Resolution 3 and similar measures pending before the House
Committee on the Judiciary. This report of the Attorney General, which
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I understand was developed in collaboration with your representatives, suggests
certain amendatory language for the consideration of the committee if the Con-
gress proceeds to take up the proposed measure.”

B. Report of the Attorney General

The Attorney General indicates that there has been no change in his view
that under the decision in Arizona v. California (298 U. S. 558) the pending
resolution is a necessary prerequisite to the proposed litigation. He says:

“The Court made it clear that the type of relief desired by the States in a suit
between them cannot be had in the absence of legislation such as here proposed.”

He comments on the fact that Senate Joint Resolution 4 has been drafted
fn compliance with the principal suggestion as to form contained in his 1948
report and continues:

“The first above-mentioned suggestion is incorporated in the present measure.
However, as presently proposed, it would contemplate an adjudication of the
rights in the lower basin only. Representatives of the Department of the Interior
and this Department have recently conferred with regard to this proposed legis-
lation and a proposed draft of substitute wording has been prepaved which,
among other things, would permit of a complete adjudication of all rights on
the Colorado River, including the rights of the United States. In the absence
of such provision in the act, a complete adjudication of the rights of all inter-
ested parties could not be had.”

It is doubted that there is any present necessity for litigation of the breadth
indicated by literal reading of this statement. The relations of the upper-basin
States, as among themselves, appear to have been satisfactorily settled by the
upper Colorado River Basin compact. No problems of urgency are known to
exist between the upper basin and lower basin. Any differcnces of opinion which
have been expressed may be resolved by agreement long before they come to
constitute threats to peace in the basin.

The Attorney General proceeds :

“While enactment of the proposed legislation is a matter of legislative policy
concerning which this Department has no recommendation, if the Congress gives
the proposed measure favorable consideration, it is suggested that after the
enacting clause the following language be suhstituted :

“‘That consent is hereby given to the joinder of the United States of America
as a party in any suit or suits commenced in the Supreme Court of the United
States within 1 year from the effective date of this joint resolution by any State
or States of the Colorado River Basin, as that basin is defined in the Colorado
River compact, for an adjudication of clnims of rizht asserted against any other
State or States of the Colorado River DBasin or against the United States with
respect to the waters of the Colorado River system available under the Colorado
River compact, the Boulder Canyon Project Act, the California Self-Limitation
Act, and the Boulder Canyon Project Adjustment Act to any State or States
of the lower hasin of the Colorado River, as that basin is defined in the Colorado
compact, and of any claims of rizht affecting such availability which are asserted
by the defendant States or by the United States. Any State of the Colorado
River Basin may intervene in said suit or suits or may be impleaded by any
defendant State or by the United States.’”

This sugzested amendment is unclear, but it appears that the subject of the
proposed litization is meant to be:

“* * * the water * * * available * * * to any State or States of
the lower basin * *

The text of the amendment, therefore, is not as broad as the description of it
theretofore set out. With that understanding California does not object to the
amendment proposed hy the Attorney Geuneral. California sees no occasion for
the upper-hasin States to be involved in the proposed litigation, unless they so
desire, and does not ask that they he involved.

The Attorney General makes no recommendations for or against the enact-
ment of Senate Joint Resolution 4, if amended as he suggests. The letter of
clearance from the Director of the Budget to the Attorney General states:

“The President has authorized me to inform you that there is no objection to
the transmittal of this report to the House Committee on the Judiciary.”

It is particularly noted that the Direcor of the Budge has not withdrawn the
statement made in his letter to the Attorney General of May 7, 1948 (hearings
hefore Suhcommittee No. 4 of House Judiciary Committee on H. J. Res. 225, etc.,
May 17, 1948, p. 29) :
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“The proposed legislation would be in accord with the program of the Presi-
dent if amended, as suggested by you * * *" in the Attorney General's 1048
report.

CONCLUBSION

It has been shown that an interstate controversy has existed for over a quarter
of a century. The controversy is of vast public importance, concerning as it does
the economic life and the future limits of development of the Pacitic Southwest.

Efforts of the States to reach an agreement have not been successful. No other
way to settle the argument appears to be open, except a suit in the Supreme Court.

In such a suit, the issues would primarily relate to the meaning and effect of
an interstate compact, various statutes, and contracts. Such issues would be
determined upon briefs and oral argument as to statutory interpretation and
contract law. It would not be necessary to take interminable testimony as to
factual matters. It is believed that the issues can, if the parties desire to expe-
dite a decision, be disposed of within a reasonable time, not to exceed 2 years.

In this connection, it is noted that the three cases hetween Arizona and Cali-
fornia decided in 283 U. S. 423, 292 U. S. 341. and 298 U. S. 538, which involved
legal argument only, actually took, respectively, 3% months, 5 months, and 8
months from commencement to decision.

It is believed that the official reports which have been reviewed show that
congressional consent is necessary before the proposed suit can be commenced ;
that the United States has important interests which are involved, as well as
those of the States; that the issues must be settled ; and that the case is, within
the decisions of the Supreme Court, a justicinble one and therefore within the
Jurisdiction of the Court.

It is believed that the contending States have probably, in the last few years,
already expended more energy and money in debating their views in this forum,
and more time has elapsed, than would be required to litigate their controversy
to a decision in the Supreme Court. It is submitted that they should now, by
taking the only course which appears to be effective, get the controversy behind
them, so that they can join their efforts to the constructive end of the upbuilding
of the Pacific Southwest.

Mr. Srraw. Mr, Chairman, I have prepared a discussion with respect
to this particular point, but since that question was raised by the Sen-
ator from Oklahoma on yesterday, I would like particularly to have
the privilege of presenting it at a time when he is here. He did ask a
question yesterday, and I think he should have the answer.

The Citamryman. Do vou agree with this quotation from the Court
that you have just read?

Mr. Srraw. Oh, ves; that the controversy is justiciable.

The CyrairaraN. Then let me read this to you. and then ask you a
question. I am reading now from 300 U. S, 227, 240, the detna v.
Hmwnorth case quoted in the Secretary’s letter.

Mr. Sniaw. Yes, sir,

The Cramdran. Speaking of the controversy, the decision says:

It must be a real and substantial controversy admitting of specific relief
through a deeree of a conclusive character as distinguished from an opinion
advising what the law would be upon a hypothetical state of facts,

It occurs to the chairman that it would be highly desirable to develop
the issues here in conformity with that sentence, namely, by excluding
all questions of hypothesis and laying the issues bare, so that if a
favorable report were granted, a favorable action obtained, we would
be submitted a real and substantial controversy admitting of specific
relief through a decree of conclusive character.

Senator ANpERsoN. Are you at all interested in this suggestion of
the Department of the Interior that the supply might be ample at the
present time for the central Arizona project, by reason of the fact
{hat the upper-basin States are using far less than their 7,500,000 acre-



COLORADO RIVER DAM AND WATER RIGHTS 115

feet; and if the matter went into the courts on an injunction basis and
the court decided that the State of Arizona could proceed with the
central Arizona project and California keep all the water it now has,
that the upper-ll:asin States would never be able to develop their
water?

Myr. Saaw. I cannot conceive that as a result, Senator Anderson.
In other words, as we see it, the United States Supreme Court will,
and obviously must, accord to the upper-basin States exactly what the
compact allocates to them. It could not do that and at the same time
grant the lower-basin States any part of the upper-basin water. That
we cannot conceive of as the possible result of any such litigation.

Senator ANpersoN. Do you expect any upper-basin State to ever
get any power from Hoover Dam

Mr. Suaw. I don’t think they would want it, sir. It is too far
away from them. There is other power to be developed so much
nearer to their points of use that it would be rather impossible for
them to use Hoover power. At present, as you know, the Hoover Dam
output is fully contracted to various agencies.

Senator ANpersoN. California?

Mr. Suaw. California and Nevada. Arizona retains the right to
take 18 percent of the power for its use, which it has not exercised.

I do not know of any power which is free to be disposed of, and,
as I say, I do not think that, practically, the upper-basin States
would want any of it.

Senator Dowxey. Mr. Chairman, if I may intervene there—of
course, Senator Watkins would be much better advised than I am—
but we feel it is very doubtful that the Salt Lake area would even
want any of the Bridge Canyon power because of the extreme length
of the transmission lines and the expense involved in getting there.
T am not precluding Utah from making that claim.

‘We believe that under Utah’s plan, when she develops her water
resources, she will have ample power supply right in her own back
yard which will be much cheaper, and we believe the same is true
of Colorado. Colorado already has a large power potential and
will be able to develop all that she can possibly use.

Senator Watkins. May I suggest, since you have raised the ques-
tion, possibly that is true for the central part of Utah, the northern
part of the State. But the southern part of Utah now has a power
shortage which we do not believe will be taken care of by the con-
struction of the Dixie project. We have already grown to the extent
there now where we must look for other sources of power. DBut that
would be very small in comparison with the total output. We might
want some there; I would not want to preclude that.

Senator Downeky. T would say to Senator Watkins that that would
probably come from the Bridge Canyon project, and not from the
Hoover Dam, which is much farther down the river.

The CoarMaN. You may proceed, Mr. Shaw.

Mr. Saaw. I have just observed that the Senator from Oklahoma
has taken his place, Mr. Chairman. I would like, for that reason,
to continue the subject which I have just opened up, by a brief quota-
tion on pages 8 and 9 of my statement, as to the position taken last
year by the Department of Justice and the Department of the Interior
on the subject of the justiciable character of the controversy.
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If I may summarize what I just said for the benefit of the Senator
from Oklahoma, it is that the Department of Justice says what is
obvious, that only the Supreme Court can determine the matter author-
itatively. The Department of the Interior takes the positive position,
that the controversy is justiciable.

I would now like to interrupt my prepared statement with a separate
memorandum on the justiciable character of the controversy. This
memorandum is being distributed, I helieve.

Article III, section 2 of the Constitution provides:

The judicial power shall extend to * * * controversies to which the United

States shall be a party; * * * to controversies between two or more
States * * *

The section further provides:

In all cases * * * in which a State shall be party, the Supreme Court shall
have original jurisdiction.

The Supreme Court in a number of decisions has held that it will
not entertain an action by a State unless there is shown to be an existing
or presently threatened njury of serious magnitude (Missours v. Illz-
nozs, 200 U. S. 496, 521 and other cases). In other words, the con-
troversy is not “justiciable” unless these circumstances appear or unless
some other accepted ground of jurisdiction exists.

It may be granted that the criterion of present injury is not fulfilled
in the situation before us. Each of the States has so far been able to
satisfy its present requirements for diversion and use of water. Turn-
ing, however, to the test of threat of injury, it appears that the circum-
stances fully satisfy this criterion. Perhaps the simplest threat of
injury is for one man to say to another: “I will shoot you any time I
can.” Arizona now says to California: “I will take your water any
time I can.” 'This is not simply an idle declaration, unaccompanied
by overt acts. Arizona has formulated and is seeking aggressively to
carry out a program of development of considerable magnitude. The
first overt act is perhaps the procurement by Arizona from the Secre-
tary of the Interior of a water contract under section 5 of the Boulder
Canyon Project Act.  This contract specifies that Arizona may, “sub-
ject to availability” of water for use in Arizona, take delivery of
2,800,000 acre-feet per annum. If that nominal quantity is regarded
as an actual quantity, it would greatly overlap the other contracts
which the Secretary has executed under section 5 in favor of Califor-
nia’s public agencies.

After procuring this contract, the State of Arizona has caused bills
to be introduced in Congress and has procured the adoption of one of
them. It has appropriated and paid over at least $200,000 to con-
tribute to the cost of the engineering work being done by the Secre-
tary of the Interior on the central Arizona project. The State has
caused its counsel and witnesses to attend hearings here before con-
gressional committees. It has appropriated other large sums of money
to carry on the contest before the Congress. Its congressional dele-
gation has diligently exerted its every effort for several years to pro-
glre the approval of the bills by various Federal agencies and by the

Jongress.

O%e phase of the record should not be forgotten. In 1946 Arizona
introduced a bill for the reauthorization of the Gila project. It was
finally adopted in 1947. It provided that Arizona might use on that
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project not exceeding 600,000 acre-feet of mainstream water. At the
hearings on this bill California witnesses showed the committee that
this 600,000 acre-feet was the last mainstream Colorado River water
which Arizona might take without invading the water belonging to
other States in the lower basin. They insisted that Arizona should
make its choice whether the 600,000 acre-feet should be used upon the
Gila project, for the irrigation of vacant public land—there being not
over 7,000 acres of cultivated private land involved—or whether Ari-
zona should conserve that water for the relief of its necessities in the
central Arizona area. Arizona chose to insist upon using the 600,000
acre-feet on the Gila project and take its chances on forcing through a
central Arizona project to use additional water which was and is in
controversy.

Looking at the whole record, Arizona’s course of action, character-
1zed by many overt acts, is legally sufficient to constitute a threat, so
far as a threat may be required under the general rule of the Supreme
Court as to justiciable controversies.

One circumstance has been mentioned as a reason why there is not
either any present injury nor any present threat of injury involved in
the controversy, that is, that there is now currently flowing from the
Colorado River into the Gulf of California a considerable quantity of
water unused by any of the States, estimated at from 6 to 7 million
acre-feet annually. This fact, as applied to the claims and plans of
development of the lower basin States, is an entirely false quantity,
This is true, because the upper basin States are entitled under article
III (a) of the Colorado River compact to the beneficial consumptive
use of 714 million acre-feet of water of the Colorado River system.
They are now using not more than 214 million acre-feet. Accordingly
5,000,000 acre-feet of the water now flowing into the Gulf of California
is water belonging to the upper basin, unused by it but subject to
withdrawal and consumption at any time by the upper basin. The
lower basin States cannot predicate any development on this water.
Anf development in the lower basin must be based upon water which
will be available permanently. It would be futile to invest hundreds
of millions of dollars in works for which water would be available for
only a relatively short period.

wo of the executive departments have expressed themselves as to
whether or not there is present a justiciable controversy. The Depart-
ment of Justice says, as is obvious, that the question “can be deter-
mined authoritatively only by the Supreme Court,” and does not
undertake to venture an opinion one way or the other.

Granting that only the Court can authoritatively decide concerning
its own jurisdiction, it is still possible to have a well-grounded opinion
on the subject. Such an opinion was emphatically expressed in the
report of the Interior Department on Senate Joint Resolution 143, in
which it is said:

The bare statement of these questions * * * would seem to indicate that
there exists a justiciable controversy between the States.

Again the report states:

It meets in every particular the requirements for a “case” or a ‘“‘controversy”
in the constitutional sense of these words as those requirements were spelled

out by the Supreme Court in Aetna Life Insurance Company v. Haworth (300
U. 8. 227-240 (1937)).
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The subject now under consideration is one of the major phases of
the decision of the Supreme Court in the case of Nebraska v. Wyoming
and Colorado (325 U. S. 589). That action was one brought by
Nebraska against Wyoming for an equitable apportionment of the
water of the North Platte River. Colorado was impleaded as a
defendant.

Colorado moved to dismiss the case. The Court says, on pages
607 and 608:

She asserts that the pleadings and evidence both indicate that she has not
injured nor presently threatens to injure any downstream water user * * %,
She asserts there is a surplus of water in the stream- * * * The argument
is that the case is not of such serious magnitude and the damage is not so fully
and clearly proved uas to warrant the intervention of this Court under our estab-
lished practice (MMissouri v. Illinois (200 U. S. 496, 521, 50 L. ed. 572, 579, 26
8. Ct. 268) ; Colorado v. Kansas (320 U. 8. 383, 393, 395, 8% L. ed. 116, 123, 124,
64 S. Ct. 176) ). The argument is that the potential threat of injury, representing
as it does only a possibility for the indefinite future, is no basis for a decree in
an interstate suit, since we cannot issue declaratory decrees (Arizona v. Cali-
fornia (232 U. S. 423, 462-464, 75 L. ed. 1154, 1169-1171, 51 S. Ct. 522, and cases
cited)).

We fully recognize those principles. But they do not stand in the way of
an entry ot a decree in this case.

The evidence supports the finding of the special master—

and I ask the committee’s very close attention to this language, if
you please—

that the dependable natural flow of the river during the irrigation season has
long been overappropriated. A genuine controversy exists, The States have not
been able to settle their differences by compact. The areas involved are arid or
semiarid. Water in dependable amounts is essential to the maintenance of the
vast agricultural enterprises established on the various sections of the river. The
dry cycie which has continued over a decade has precipitated a clash of interests
which between sovereign powers could be traditionally settled only by diplomacy
or war. The original jurisdiction of this Court is one of the alternative methods
provided by the framers of our Constitution (Missouri v. Illinois (180 U. S. 208,
241) * * * (eorgia v. Tennessee Copper Company (206 U. 8. 230, 237) ).

It will be found that each sentence of the paragraph last above
quoted is precisely and squarely applicable to the situation now ex-
isting among the States of the lower basin of the Colorado River.
The dependable natural flow of the Colorado River during the irriga-
tion season has long been overappropriated. A genuine controversy
exists. The States have not been able to settle their differences by
compact. The areas involved are arid or semiarid. A dependable
water supply is essential to the maintenance of agricultural enter-
prises in the region. Even the dry decade on the North Platte, of
which the Court speaks, was the same decade, 1931-40, which is the
critical period in the history of the Colorado River.

Following the above statements the Court refers to a condition
upon the North Platte River which it indicates represents a case of
present mjury.

I wish to attract your attention to some language in the opinion
a little later on which applies to that feature.

But the Court goes on to the following statement which appears to be
the key to the decision (p. 609) :

The claim of Colorade to additional demands may not be disregarded. The
1act that Colorado’s proposed proje-ts are not planned for the immediate future
is not conclusive in view of the present overappropriation of natural flow. The
additional demands on the river which those projects involve constitute a threat
of further depletion.
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So it is clear that the additional demands of Arizona for i
So it is clear that the addit 1d s of A for its future
project involve and constitute a threat of further depletion.

Finally, the Court holds that:

What we have then is a situation where three States assert against a river,
whose dependable natural flow during the irrigation season has long been over-
appropriated, claims hased not only on present uses but on projected additional
uses as well. The various statistics with which the record abounds are in-
counclusive in showing the existence or extent of actual damage to Nebraska.

I call your particular attention to that as reflecting the Court’s
conclusion upon the matter which I spoke of a moment ago.

But we know that deprivation of water in arid or semiarid regions eannot
help but be injurious. That was the basis for the apportionment of water made
by the Court in Wyoming v. Colorado (259 U. S. 419, 66 L. ed. 999, 42 S, Ct. 552,
supra.) There the only showing of injury or threat of injury was the inadequacy
of the supply of water to meet all appropriative rights. As much if not more
is shown here. If this were an equity suit to enjoin threatened injury, the show-
ing made by Nebraska might possibly be insufticient. But Wwoming v. Colorado,
supra, indicates that where the claims to the water of a river exceed the supply,.
a controversy exists appropriate for judicial determination. If there were a sur-
plus of unappropriated water, different considerations would be applicable. (Cf.
Arizona v, Culifornia, 298 U. S, 538, 80 L. ed. 1331, 6 S. Ct, 848.) But where there:
15 not enough water in the river to satisfy the claims asserted against it, the
situation is not basically different from that where two or wmore persons claim the
right to the same parcel of land.

Interpolating, that obviously refers to a quiet title action.

The present claimants being States, we think the clash of interests to be of
that character and dignity which makes the controversy a justiciable one under
our original jurisdiction.

There is no question that the natural flow of the Colorado has long
been overappropriated. The factual situation as between Colorado
and Nebraska in the case under discussion is so strikingly parallel to
that between Arizona and California in the proposed suit as to require
no elaboration. The existence of purely prospective demands upon the
flow of an overappropriated river, says the Supreme Court, is enough
to establish a justiciable cause of action.

The Court next distinguished the case of Colorado v. Kansas (220
U. 8. 383) which has been argued to support a contrary conclusion,
saying that “That case turned on its special facts,” and announced its
decision on the motion as follows:

Colorado’s motion to dismiss is accordingly denied.

It may be mentioned that this decision was to 5-to-3 decision, with
one Justice not acting. That does not, it is submitted, seriously preju-
dice the binding force of the decision as the present law.

And this, Mr. Chairman, is the last case on the subject. It is one
which, as stated, is remarkably close on its facts to the situation
existing in the lower basin of the Colorado.

From what has been said, it is abundantly clear that, within the
decision in Nebraska v. Wyoming, there is present in the suit proposed,
by Senate Joint Resolution 4 a justiciable controversy. There is, there-
fore, no necessity for consideration of the suggestion made by the
Interior Department in its 1948 report on Senate Joint Resolution 145.
that if Congress entertained any doubt about the matter it could
authorize the central Arizona project, which would presumably create
such a threat of injury as to make the case justiciable. This sugges-
tion 1is sandwiche(i by the Department between reiterated positive
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statements that the controversy is justiciable. It is now desired to
trace out what an authorization act adopted for the purpose above-
mentioned would mean.

It would mean, first, that Congress, in defiance of all precedent and
almost in defiance of reason and good sense, would say: “We do not
know whether there is or is not a water supply for the central Arizona
project; nevertheless, we hereby authorize the construction of that
project and thereby issue a mandate to the Appropriations Committee
to appropriate moneys for it.” It would then at least be necessary
for Congress to protect itself against self-stultification, by authorizing
the joinder of the United States in a suit which would test the question
whether or not there is a water supply for the pro{ect. Otherwise
the Congress, in adopting the authorization act, would have done an
indefensible and imprudent act.

If the resolution authorizing litigation were adopted, it would be
demonstrated that Congress, in adopting the authorization act, did
rot mean what it said and, thus, presumably the authorization act
would not be regarded by the Appropriations Committee as a mandate
to appropriate. That being the nub of the matter, in what way would
the situation really have been changed by the adoption of the authori-
zation act? It would be apparent that the authorization act was in-
tended to be ineffective and nugatory. How could it therefore be re-
%arded by a Supreme Court, which considers substance rather than

orm, as mvolving any particular actual threat?

Assume that both the authorization act and the litigation resolution
are adopted and that a suit is filed and litigated to a conclusion. If the
issues were decided as we think they would be decided and if it were
found that no water supply exists for this project which had been
authorized, then the Congress would be in the rather foolish position
of having authorized a project for which no water supply existed
and it would be put to the humiliating necessary of repealing the im-
provident authorization act.

In our view the adoption of the authorization act is not necessary
to create a threat of injury. If a water supply is found by the Supreme
Court to exist for the central Arizona project, the Congress can as
readily, then as now, authorize the project. And if we are wrong in
our conclusion that the authorization act is unnecessary to create a
threat, the only loss that could be entailed would be the loss of a few
months only of time. Reverting to the comment made by the Depart-
ment of Justice that only the Supreme Court can authoritatively de-
termine its jurisdiction, the jurisdictional issue would arise immedi-
ately at the threshold of the litigation. It could be and most likely
would be disposed of upon the motion for leave to file the bill. As
noted elsewhere, in the three cases which Arizona brought against
California and the other five States of the Colorado River Basin,
reported in 283 United States, 292 United States, and 298 United
States, the time elapsed from the filing of the bill to the rendition of
the decision, was 5 months, 315 months, and 8 months, respectively.

Senator Warkins. You mean the number of months from the time
the action was filed until it was acted on by the Court?

Mr. Suaw. That is from the time it was filed until the day it was
decided. Those were the time periods involved in those three cases.

Senator Warkins. Isn't that rather unusual?
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Mr. Suaw. Well, it simply illustrates, I believe, Senator Watkins,
that the Supreme Court does handle work of this kind expeditiously.

Senator McFarLanDp. But I would like to call attention, Senator, to
the fact that that is not a fair statement as to the time that would be
consumed in this matter, because the Court did not take jurisdiction,
and it just took them that long to decide that they did not have
jurisdicton.

Mr. Smaw. That is just what I am trying to emphasize, if the chair-
man please, that a decision upon the question would come at the
threshold of the litigation, and 1t would be decided within a matter of
a few months. And if we are wrong, that would be the only penalty
that would be imposed.

Senator McFarLaND. But there is another element, that Congress
has not taken any action authorizing the Secretary of the Interior to
be a party.

Mr. Suaw. Reference has been made to the fact that Arizona in
1936 attempted to file a suit in the Supreme Court to determine the
relative rights of the seven States to appropriate water from the Colo-
rado River. The case was decided (298 U. S. 558) upon objections of
all of the other six States to the granting of leave to file the bill. Each
of the six States which were then members of the Colorado River com-
pact objected to the filing of the bill on the ground among others that
the bill did not show a justiciable controversy and upon the second
ground that the United States, which had not consented to be sued.
was an indispensable party. At that time the State of Arizona had
not ratified the Colorado River compact. It sought an adjudication
that it had a right to appropriate water without being restricted by
the limitations imposed by the compact. The Court held that since
Arizona was not a party to the compact it was not prejudiced by the
compact and that Arizona could not, in advance of making appropria-
tions, demand a decree for its benefit, prohibiting other States from
appropriating. No present injury or threat of injury was found to
exist. The Court held, finally, that the United States was a necessary
party and could not be sued without its consent.

The situation now existing is distinctly different from that existing
when the case of Arizona v. California was decided. Arizona has now
enacted a statute ratifying the compact. It is now concerned, as it
was not theretofore concerned, with the obligations and rights created
bby the compact. Arizona is now moving actively toward the develop-
ment of more or less tangible irrigation projects which were not con-
templated at the time of the prior decision. Further, it is now appar-
ent, as it was not apparent from the bill presented in the last case,
that there is a condition of overlapping of rights and of shortage in
the ultimate water supply available to the lower-basin States. These
elements abundantly distinguish the present situation from that pre-
sented in the last Arizona suit.

The CrAmrMAN. Off the record.

(Discussion off the record.)

The CaARMAN. The committee will stand in recess until 10 o’clock
tomorrow morning.

‘Whereupon, at 12: 15 p. m., a recess was taken until 10 a. m. of the
following day, Thursday, March 24, 1949.)
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CENTRAL ARIZONA PROJECT AND COLORADO RIVER
WATER RIGHTS

THURSDAY, MARCH 24, 1849

' UNITED STATES SENATE,
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS
Washington, b.c.

The committee met, pursuant to adjournment, at 10:15 a. m., in
room 224, Senate Office Building, Senator Joseph C. O’Mahoney
(chairman) presiding.

Present: Senators O’Mahoney (chairman), McFarland, Downey,
Anderson, Miller, Kerr, Watkins, Malone.

The CuaigMaN. The committee will come to order.

You may proceed, Mr. Witness.

STATEMENT OF ARVIN B. SHAW, JR.—Resumed

Mr. Suaw. Mr. Chairman, in deference to the suggestion of the
Chair at the end of yesterday’s session, for clarification or identifica-
tion of the issues which California considers should be presented to the
Supreme Court, 1 have copied approximately a page of statement
from the printed brief which we filed with the committee last year,
and which states the three issues we consider should be presented,
about as succinctly as we consider it possible to put them. I would
like to have leave to clarify that subject right here, if you please.

The CralrMAN. You may proceed.

Mr. Suaw. I want to repeat that this is a reproduction of the same
material which was put before the committee last year. Our position
is unchanged:

MAJOR ISSUES INVOLVED

‘While there is a variety of more or less minor or detailed divergencies of
opinion between California and Arizona relative to the meaning of the disputed
documents, 3 major issues exist, which, in the aggregate, involve the right of one
state or the other to over 1,000,000 acre-feet of water per annum. These 3 issues .
are:

1. Whether by the terms of the California Limitation Act California is en-
titled to participate in the 1,000,000 acre-feet of water referred to in Article I1I
(b) of the Colorado River compact. This issue is one of interpretation of the
California Limitation Act and the corresponding language in section 4 (a) of
the Boulder Canyon Project Act.

2. Whether the measure of ‘“beneficial consumptive use” of waters of the Gila
River in Arizona is the actual beneficial consumptive use of such waters made
in Arizona, or is the amount of the depletion by Arizona of the virgin flow of
the Colorado River at its confluence with the Gila. This is a question of inter-
pretation of article IIT of the Colorado River compact.

3. Whether the 4,400,000 acre-feet of the water apportioned by article III (a)
of the Colorado River compact to which California is limited by the Project
Act and Limitation Act is a net quantity, or is subject to reduction by reason of
evaporation and other reservoir losses, particularly at Lake Mead. This is,
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again, a question of interpretation of the California Limitation Act and section
4 (a) of the Project Act.

The Cuamman. Will you insert in the record at this point the par-
ticular provision of the California Limitation Act which appears to
be in question under No. 3%

Mr. Suaw. Yes,sir. The language of the——

The Cuamman. It is not necessary for you to read it. I just want
the record to be clear.

Mr. Suaw. Very well, we will supply the lan e for the record

The Cuamrman. Supply the language of the g:l?%omia Limitation
Act to which reference is made, in paragraph 1, section (4) of the
Boulder Canyon Act; article I1I of the Colorado River compact, men-
tioned in paragraph 2; article ITI (a) and the provisions of the Cali-
fornia Limitation Act, and section 4 (a) of the Project Act, which
are mentioned in No. 3, so that any person reading this record will
have before him the statutes in question.

(The documents referred to above are as follows:)

ARTICLE III. Cor.orADO RIVER COMPACT

(a) There is hereby apportioned from the Colorado River system in perpetuity
to the upper basin and to the lower basin, respectively, the exclusive beneficial
consumptive use of 7,500,000 acre-feet of water per annum, which shall include all
water necessary for the supply of any rights which may now exist.

(b) In addition to the apportionment in paragraph (a), the lower basin is
hereby given the right to increase its bencflicial consumptive use of such waters
by 1,000,000 acre-feet per annum.

(c) If, as a matter of international comity, the United States of America shall
hereafter recognize in the United States of Mexico any right to the use of any
waters of the Colorado River system, such waters shall be supplied first from the
waters which are surplus over and above the aggregate of the quantities specified
in paragraphs (a) and (b); 